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Introduction

On February 2, 2023, the United States Court of Appeals
for the Fifth Circuit (covering Texas, Louisiana, and
Mississippi) issued its decision in United States v.

Rahimi, 59 F.4th 163 (5th Cir. 2023). The Court ruled
that 18 U.S.C. § 922(g)(8), which prohibits gun posses-
sion by people who are subject to domestic violence
restraining orders, is unconstitutional under the Second
Amendment.! On June 30, 2023, the U.S. Supreme Court
granted the government’s petition for a writ of certio-
rari in the case. If upheld, Rahimi will have a significant
impact on the assignment and enforcement of domestic
violence protection orders across the country.

This Strategies Newsletter unpacks the Fifth Circuit’s
decision in Rahimi, as well as the Second Amendment
jurisprudence that preceded it. It provides strategies for
Texas, Louisiana, and Mississippi prose-

cutors currently facing the fallout of the Rahimi decision
in the courtroom. It also provides prosecutors from
other jurisdictions with ways to rebut defense attorneys’
Rahimi-based arguments. While this decision may seem
to be a catastrophic development for victims of domestic
violence, a careful review of the Supreme Court prece-
dent on which the Rahimi decision was based will allow
prosecutors to better anticipate defense arguments and
implement strategies to ensure the continued protection
of victims.

Facts of the Rahimi Case?

On February 5, 2020, a local court in Texas issued a
Civil Protection Order (“CPQ”) against Zackey Rahimi.
This order prohibited Rahimi from harassing, stalking,
or threatening his ex-girlfriend and also from pos-
sessing a firearm. He was later found to have violated
that order by possessing a firearm, and was charged in
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federal district court under 18 U.S.C. § 922(g)(8).

The incidents in which Rahimi possessed a firearm

in violation of the protection order were detailed in
the Court’s decision. Following the entry of the CPO,
between December 2020 and January 2021, Rahimi
was involved in multiple shootings in and around
Arlington, Texas. On December 1, 2020, after selling
narcotics to an individual, he fired multiple shots into
that individual’s residence. The following day, Rahimi
was involved in a car accident. He exited his vehicle,
shot at the other driver, and fled the scene. He returned
to the scene in a different vehicle and shot at the other
driver’s car. On December 22, Rahimi shot at a consta-
ble’s vehicle. On January 7, Rahimi fired multiple shots
in the air after his friend’s credit card was declined

at a Whataburger restaurant. Rahimi was ultimately
identified by law enforcement as a potential suspect in
all six of these shootings, and his home was searched
pursuant to a warrant. Police found a rifle and pistol.
Rahimi admitted to possessing these firearms, and he
also acknowledged that he was subject to a CPO based
upon an alleged assault of his ex-girlfriend.

Rahimi was subsequently indicted for a violation of 18
U.S.C. § 922(g)(8) (in addition to several state charges
for the conduct alleged, supra). After the court denied a
motion to dismiss the indictment in the federal case as
unconstitutional, Rahimi pleaded guilty. Rahimi later
filed an appeal, renewing his constitutional challenge
to 18 U.S.C. § 922(g)(8) in light of the Supreme Court’s
decision in N.Y. State rifle & Pistol Ass’n, Inc. v. Bruen, 142
S.Ct. 2111 (2022).

Preliminary Overview of Case Law:
From EFmerson to Bruen

The Rahimi decision follows an evolution in the juris-
prudence surrounding the Second Amendment that
was planted in the Fifth Circuit with United States v.
Emerson,® flowered in the Supreme Court in District of
Columbia v. Heller;* fully bloomed in McDonald v. City of
Chicago,® United States v. McGinnis;® and (according to the
Fifth Circuit) was then rewritten in N.Y. State Pistol and
Rifle Ass’n, Inc. v. Bruen.”
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Since the Fifth Circuit has handed down its ruling in
the Rahimi case, jurisdictions across the country have
been faced with litigation surrounding not only 18
U.S.C. § 922(g)(8), but other subsections, including
prohibitions for felons,® users of unlawful controlled
substances,’ those possessing firearms in furtherance
of a drug trafficking offense,'® and those with misde-
meanor domestic violence convictions.'* Many of these
rulings have widened the circuit split on firearms
regulation, with some directly contradicting the hold-
ing in Rahimi, while others have used it as the basis

to overturn more sections of the statute under which
Rahimiwas charged.'? This flurry of litigation warrants
a deep look at the precedent that has shaped modern
litigation regarding the Second Amendment, and the
impact recent Supreme Court cases have had on that
precedent. This section seeks to outline the evolution
of the logic used by various courts to analyze restric-
tions on firearm possession.

Emerson (2001): The Historical Precedent
for 18 U.S.C. § 922(2)(8)

Some two decades before deciding Rahimi, the Fifth
Circuit deemed 18 U.S.C. 922(g)(8) constitutional, both
on its face and as applied to the facts presented by
defendant Timothy Emerson. During divorce proceed-
ings between Emerson and his wife, a Texas judge
issued a temporary order that enjoined Mr. Emerson
from threatening his wife or causing bodily injury to
her or their child. Notably though, it did not include
an express finding that Mr. Emerson posed a future
danger to anyone. Later, Mr. Emerson was indicted for
violating 18 U.S.C. § 922(g)(8). Mr. Emerson appealed
his conviction on Second Amendment and Due Pro-
cess grounds.

The Court first considered the scope of the Second
Amendment right “as historically understood,” ex-
amining the gun restrictions that existed at the time
the Second Amendment was adopted as well as the
understanding of the Second Amendment’s scope at
that time.*® In doing so, the Court embarked on a com-
prehensive analysis of political discourse, ratification
documents, legislative history, notes from the Congres-
sional Congress, and other historical documents prior
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to and surrounding the adoption of the Second Amend-
ment. The Court held that while the Second Amend-
ment conferred an individual right to bear arms, that
right was still subject to reasonable regulation.

Although, as we have held, the Second Amend-
ment does protect individual rights, that does not
mean that those rights may never be made subject
to any limited, narrowly tailored specific excep-
tions or restrictions for particular cases that are
reasonable and not inconsistent with the right of
Americans generally to individually keep and bear
their private arms as historically understood in
this country.

However, the Fifth Circuit did not prescribe any sort
of test or framework to evaluate whether specific
restrictions were appropriately tailored, stating only
that § 922(g) was constitutional “[ulnder any of the
standards of scrutiny that we have applied to enumer-
ated constitutional rights.”*®* The Court went on to note
historical precedent in support of regulations relating
to public safety, including, for example, prohibitions
on the possession of firearms by felons, infants, and
the mentally ill.

In addition to finding § 922(g)(8) constitutional on its
face, the Court further found the provision constitu-
tional as applied to Mr. Emerson. Despite Mr. Emerson’s
arguments that the order made no specific finding that
he represented a credible threat to his ex-wife’s safety,
the Fifth Circuit held that this temporary order could
not have been properly issued unless the issuing court
concluded that, based on adequate evidence at a hear-
ing, the restrained party would have posed a realistic
threat of imminent physical injury to the protected
party. In this case, the Court concluded that the nexus
between firearm possession by Emerson and the threat
of lawless violence was sufficient to support the depri-
vation while the order remained in effect. Such an or-
der was therefore well within the kinds of specific and
narrowly tailored regulations that existed at the time
of the Second Amendment’s drafting, and there was no
infringement on Mr. Emerson’s liberty.®
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Heller (2009): Broad Regulations on Firearm
Possession Unconstitutional

Seven years after the Fifth Circuit’s decision in
Emerson, the U.S. Supreme Court decided District of
Columbia v. Heller.""

Heller challenged a District of Columbia law prohibiting
the possession of handguns with very limited excep-
tions — a significantly broader regulation than the one
at issue in Emerson. In support of the prohibition, the
District argued that the Second Amendment right to
bear arms applied exclusively to the context of arming
a militia. Heller argued that the Second Amendment
conferred an individual right to bear arms, uncon-
nected to service in a militia, as well as the right to
use firearms for traditionally lawful purposes, such as
self-defense within the home. In analyzing the plain
language of the Second Amendment, which states, in
part, “the right of the people to keep and bear arms,
shall not be infringed,” the Court found that the words
“the people” were intended by the framers to confer
an individual right to all people rather than a subset
of people, such as a militia.'® The Court also rejected
the notion that the Second Amendment should apply
only to weapons that existed at the time of the Second
Amendment’s drafting. Analogizing to First Amend-
ment jurisprudence that protects modern electronic
communications that could not have been imagined
in the 18™ century, the Supreme Court held that any
weapon considered a “bearable arm” was covered by
the Second Amendment.?

However, the Court found that the rights secured by
the Second Amendment are not unlimited, stating “[w]
e do not read the Second Amendment to protect the
right of citizens to carry arms for any sort of confron-
tation, just as we do not read the First Amendment to
protect the right of citizens to speak for any purpose.”?°
The Court held that the government could, for example,
enact reasonable regulations limiting types of weapons
and requiring specific types of weapon storage. For
example, while even a historical reading of the Second
Amendment might provide the right for average citi-
zens to carry weapons of war like submachine guns, “...
the Second Amendment does not protect those weap-
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ons not typically possessed by law-abiding citizens for
lawful purposes, such as short-barreled shotguns.”?!
The Court further cautioned that:

[ts] opinion should not be taken to cast doubt on
longstanding prohibitions on the possession of
firearms by felons and the mentally ill, or laws
forbidding the carrying of firearms in sensitive
places such as schools and government buildings,
or laws imposing conditions and qualifications on
the commercial sale of arms.??

Despite not engaging in an “exhaustive” analysis of
historical gun regulation, the Supreme Court reviewed
concurrent state constitutional language and legislative
history, political discourse following the ratification

of the Second Amendment, case law, and documents
from the time of the founding. It concluded there was

a sufficient basis in the country’s early regulatory
schemes to justify the constitutionality of some limits
on the Second Amendment. The Supreme Court held
that what the government cannot do is bar the general
population from possessing firearms used commonly
for self-defense. The Court struck down the trigger lock
requirement, finding that citizens are allowed to keep
functional firearms in their homes, but did not reach a
conclusion about the District’s licensing requirement,
as the issue was conceded by the defendant at trial. The
Heller Court’s ruling is distinguishable from the prohi-
bition on firearms for those subject to domestic vio-
lence restraining orders, at issue in Emerson, which was
narrowly tailored and did not bar an entire population
from exercising their Second Amendment rights.

McDonald (2010): 14th Amendment
Incorporates All Restrictions on the Federal
Government to the States

In 2010, the Supreme Court was once again asked to
address the issue of firearms regulations. The regula-
tions at issue in McDonald v. City of Chicago, much like
the regulation at issue in Heller, were city ordinances
aimed at limiting the possession of firearms. In Chi-
cago, the City had an ordinance requiring any private
citizen who wanted to possess a firearm to have a valid
registration license for the firearm.2?* The City’s code
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also contained a provision prohibiting the registration
of most handguns,?** effectively preventing all private
citizens from legally owning handguns. Similarly,

Oak Park, Illinois had a regulation making it unlawful
for any person to possess any firearm, a term that
included pistols, revolvers, guns, and small arms,
commonly and collectively known as handguns.?®

The petitioners argued that such provisions were
overbroad and functionally infringed on their

Second Amendment right to bear arms.

Having held in Heller that a similar regulation was
unconstitutional, the Supreme Court was faced with
a new question: whether the Second Amendment’s
protection applied only to federal regulatory powers
or whether its protections extended to state laws and
regulations as well. The petitioners argued that the
Fourteenth Amendment’s Due Process Clause incor-
porates the Second Amendment right to bear arms.
The Supreme Court agreed, holding that the Second
Amendment is fully applicable to the states, as it is the
federal government.

McGinnis (2020): The Rise of Means-End
Scrutiny in Second Amendment Jurisprudence

In McGinnis, the Fifth Circuit was presented with a
nearly identical challenge to 18 U.S.C. § 922(g)(8) as
was evaluated in Emerson.2® In 2017, Eric McGinnis was
found in possession of an AR-15 rifle and five 30-round
magazines. Officers learned that McGinnis was subject
to an active domestic violence protective order, issued
two years prior. The order specifically found that fami-
ly violence had occurred and was likely to occur in the
future, and it prohibited McGinnis from possessing a
firearm and included notice that such possession would
violate federal law. McGinnis was charged with a viola-
tion of 18 U.S.C. § 922(g)(8) and convicted. He appealed
his conviction, arguing in part, as Emerson had done
some twenty years earlier, that § 922(g)(8) was facially
unconstitutional. The Fifth Circuit noted that much had
changed in Second Amendment jurisprudence since it
decided Emerson and conducted a new examination of
the statute in light of the decisions discussed above. The
court ultimately reaffirmed its holding from Emerson,
that § 922(g)(8) is not unconstitutional on its face.
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Because Heller declined to provide an analytical
framework with which to evaluate firearms regulations
under the Second Amendment, the court utilized a
two-part test adopted by several other circuit courts.
The first step asked whether the conduct being regu-
lated falls within the scope of the Second Amendment
right to bear arms. To make that determination, the
Court must ask “whether the law harmonizes with

the historical traditions associated with the Second
Amendment guarantee.”?’

If the restricted conduct is not within the scope of the
Second Amendment, the inquiry is over, and the statute
is deemed constitutional. Otherwise, the court will then
proceed to the second step to determine and “apply the
appropriate level of means-end scrutiny”’—strict versus
intermediate.?® The level of scrutiny will depend on the
nature of the conduct being regulated and the degree to
which the regulation burdens a constitutional right.?’

Under this framework, a “regulation that threat-
ens a right at the core of the Second Amend-
ment”—i.e., the right to possess a firearm for
self-defense in the home—triggers strict scrutiny,
while “a regulation that does not encroach on the
core of the Second Amendment” is evaluated un-
der intermediate scrutiny. (quoting United States v.
Chester, 628 F.3d 673, 682 (4th Cir. 2010)). Strict
scrutiny “requires that the challenged statute be
narrowly drawn to provide the least restrictive
means of furthering a compelling state inter-
est.” (quoting Dart v. Brown, 717 F.2d 1491, 1498
(5th Cir. 1983)). Intermediate scrutiny requires
the lesser showing of a reasonable fit between the
challenged regulation and an important govern-
ment objective.®°

For the first step of this framework, the government
argued that the conduct being regulated by § 922(g)(8)
harmonizes with the historical regulations on public
safety grounds and therefore falls beyond the scope of
the Second Amendment. McGinnis argued that the con-
duct at issue was his right to keep and possess firearms
at home for self-defense and therefore falls within the
scope of the Second Amendment. The Court declined
to make a finding on this first step, noting that even
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assuming the conduct burdened by § 922(g)(8) falls
within the scope of the Second Amendment, McGin-
nis’s facial challenge to the statute’s constitutionality
nonetheless fails.

Moving to step two of the analysis, the Court was not
convinced by McGinnis’s argument that strict scrutiny
should be applied to the regulation at issue:

While § 922(g)(8) is broad in that it prohibits
possession of all firearms, even those kept in the
home for self-defense, it is nevertheless narrow
in that it applies only to a discrete class of indi-
viduals for limited periods of time. Critically, the
discrete class affected by § 922(g)(8) is comprised
of individuals who, after an actual hearing with
prior notice and an opportunity to participate,
have been found by a state court to pose a real
threat or danger of injury to the protected party.*!

The Court agreed that individuals subject to such
findings are not the “law-abiding, responsible citizens”
whose rights Heller sought to protect.®? Given the nature
of the conduct being regulated (i.e, individuals who are
not responsible or law-abiding having access to fire-
arms), the McGinnis Court applied intermediate scruti-
ny to the regulation—in this case, § 922(g).

In applying intermediate scrutiny, the Court then
looked to whether there was a reasonable nexus be-
tween the governmental objective and the regulation,
finding that: “...reducing domestic gun abuse is not just
an important government interest, but a compelling
one.”® The only question remaining was whether 18
U.S.C. § 922(g) was reasonably adapted to this com-
pelling interest, and here too, the Fifth Circuit found
that it was. The statute’s procedural requirements, as
discussed above, ensure that any predicate protective
order was issued only after an adversarial hearing
where the respondent was entitled to present his own
account of the alleged abuse. And the regulation is only
temporary in nature. These features assured the Court
that § 922(g)(8) is “reasonably adapted” to the goal of
reducing domestic gun abuse, “whether or not it is the
least restrictive means for doing so.”34
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Bruen (2022): The Death of Means-End
Scrutiny in Second Amendment Jurisprudence

Most recently, the Supreme Court again addressed a
state licensing regulation in N.Y. State Rifle & Pistol Ass'n,
Inc. v. Bruen.?® The State of New York prohibited posses-
sion of a firearm without a license, whether inside or
outside of the home. To obtain a license, the regulation
required the applicant to demonstrate a special need
for self-protection.?® The Court held in Bruen that law
abiding citizens could not be required to affirmatively
demonstrate a special need for self-defense to obtain a
firearm license, as such a requirement was in violation
of the Second and Fourteenth Amendments.

In doing so, the Supreme Court rejected the two-part
means-end test relied upon by appeals courts post
Heller. The Supreme Court noted that their decisions
in Heller and McDonald were exclusively centered on
constitutional text and history:

Historical analysis can sometimes be difficult and
nuanced, but reliance on history to inform the
meaning of constitutional text is more legitimate,
and more administrable, than asking judges to
“make difficult empirical judgments” about “the
costs and benefits of firearms restrictions,” espe-
cially given their “lack [of] expertise” in the field.?”

Thus, the role of the Supreme Court was not to second
guess the intentions and interests of governmental
restrictions on firearms; rather, its role is simply to
evaluate whether modern firearms regulations are
consistent with the Second Amendment’s text and
historical understanding. In doing so, the Court relied
on two metrics developed from the Heller and McDonald
cases: (1) whether modern and historical regulations
impose a comparable burden on the right of armed
self-defense, and (2) whether the regulatory burden

is comparably justified. However, they did not require
that modern regulations precisely match their histori-
cal precedents:

To be clear, even if a modern-day regulation is not
a dead ringer for historical precursors, it still may
be analogous enough to pass constitutional muster.
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For example, courts can use analogies to “long-
standing” “laws forbidding the carrying of firearms
in sensitive places such as schools and government
buildings” to determine whether modern regula-
tions are constitutionally permissible.?®

If the regulation is “analogous enough”, it is constitutional;
if the analogy is insufficient, it is unconstitutional.

Turning to New York’s regulation, the Supreme Court
questioned whether the regulation at issue was con-
sistent with the nation’s historical tradition of firearms
regulation, based upon the scope they were understood
to have at the time the constitutional right was en-
shrined. While recognizing that there were prohibitions
on “dangerous and unusual” weapons, as well as stat-
utes intending to prevent people from carrying weap-
ons to provoke “fear” or “terror” among the people, the
Court found that in today’s context, a handgun is hardly
a weapon that most would describe as dangerous or un-
usual, and that the purpose for which the respondents
were seeking weapons was ostensibly self-defense.?® The
Court also noted that restrictions on public carry cited
by the government as potential analogues, writ large,
only proliferated after the ratification of the Second
Amendment, and none posed the same kind of com-
prehensive restrictions that the New York law imposed.
Ultimately, the pattern of statutes that dealt with open
carry generally evidenced a network of reasonable gun
control that did not burden law-abiding citizens with
ordinary self-defense needs, which is what they found
the New York statute was doing in requiring an affirma-
tive showing for the need for self-defense before being
eligible for a firearms license.

Despite the fact that they were not moved by the argu-
ments regarding the government’s example of surety
laws?*® as an analogue to the broad restriction at issue
for them, the dicta in Bruen would seem to already have
the language to distinguish Rahimi perfectly:

While New York presumes that individuals have no
public carry right without a showing of heightened
need, the surety statutes presumed that individu-
als had a right to public carry that could be bur-
dened only if another could make out a specific
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showing of “reasonable cause to fear an injury, or
breach of the peace.”*

Indeed, Justice Alito’s concurrence was written explic-
itly to reassure those dissenting that Bruen, Heller, and
McDonald stand only for the provision that the Second
Amendment applies to the population as a whole, not
simply militias, and that ordinary citizens can possess
ordinary self-defense weapons.

The Court’s exhaustive historical survey establishes
that point very clearly, and today’s decision there-
fore holds that a State may not enforce a law, like
New York’s Sullivan Law, that effectively prevents its
law-abiding residents from carrying a gun for this
purpose. That is all we decide. Our holding decides
nothing about who may lawfully possess a firearm
or the requirements that must be met to buy a gun.
Nor does it decide anything about the kinds of weap-
ons that people may possess. Nor have we disturbed
anything that we said in Heller or McDonald about
restrictions that may be imposed on the possession or
carrying of guns.*

Justice Kavanaugh, joined by Chief Justice Roberts,
also concurred separately to note that he believed their
opinion would have no impact on the existing licensing
regimes — known as “shall-issue” regimes — existing
in forty-three states, only the extremely overbroad
“may-issue” licensing scheme of New York, which
provided vast discretion to licensing officials.*® Justice
Kavanaugh expressly wrote that he felt that the former
“shall-issue” licensing regimes could constitutionally
fingerprint, perform background and mental health
checks, and require training before issuing permits.*
He emphasized that the Second Amendment allows a
“variety” of regulations, and that it was not intended to
be a “regulatory straitjacket.”#®

The Fifth Circuit’s Opinion in Rahimi*®

Short Summation

In summary, the Rahimi opinion began by outlining
the prior cases, including Bruen. It stated that, despite
the Fifth Circuit finding 18 U.S.C. § 922(g) to be consti-
tutional in Emerson, Bruen’s requirement for historical
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analogues of modern firearm restrictions abrogated
that decision, functionally overturning it. The Govern-
ment presented three potential categories of analogues
to justify the regulations codified in § 922(g)(8), but the
Fifth Circuit found them all to be lacking as sufficiently
similar analogues. Thus, the Fifth Circuit ruled that §
922(g)(8) was unconstitutional because the statutory
restrictions did not fit within the nation’s historical tra-
dition of firearms regulation. The Court subsequently
overturned Rahimi’s conviction.

Detailed Analysis

Against the backdrop of historical precedent discussed
supra, the Fifth Circuit agreed to review Rahimi.*” It
stated, under existing precedent, the question becomes
whether the government can prove that the regulation
is part of “the historical tradition that delimits the
outer bounds of the right to keep and bear arms.”* Put
simply, the Court was tasked with determining wheth-
er, following the Supreme Court’s holding in Bruen, 18
U.S.C. § 922(g)(8) remains a constitutionally valid limit
on the Second Amendment.*

Judge Wilson, who penned the Rahimi opinion, began his
reasoning by discussing the rule of orderliness and ex-
plaining why the Rahimi case was back before the Court.
This rule dictates that one Fifth Circuit panel may not
overturn another panel’s decision, absent an intervening
change of law, such as a decision made by the Supreme
Court. This is what allowed the Fifth Circuit to revisit its
decision in Rahimi, and it was not a point of contention,
as the Government conceded that Bruen fundamentally
changed the focus of the relevant analysis.

The analysis then turned to the preceding cases, start-
ing with Emerson. Judge Wilson noted Emerson’s holding
that the Second Amendment guarantees an individual
right to keep and bear arms. He then referenced
McGinnis, stating, “Emerson first considered the scope
of the Second Amendment right ‘as historically under-
stood, and then determined—presumably by applying
some form of means-end scrutiny sub silentio—that
§922(g)(8) [wals ‘narrowly tailored’ to the goal of mini-
mizing ‘the threat of lawless violence.””*® Judge Wilson
then turned to Heller, noting that the Supreme Court’s
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opinion “coalesced around a similar ‘two step-inqui-
ry for analyzing laws that might impact the Second
Amendment’” and detailing the two-step test as ap-
plied in McGinnis and the prior Rahimi decision.>!

Finally, Judge Wilson explained how Bruen changed
the legal framework for Second Amendment analy-
sis. He highlighted the Supreme Court’s holding with
the quote, “when the Second Amendment’s plain

text covers an individual’s conduct, the Constitution
presumptively protects that conduct.”®? Thus, Judge
Wilson continued, the Government bears the burden
of “justify[ing] its regulation by demonstrating that

it is consistent with the Nation’s historical tradition

of firearm regulation.”*® He cited the Court’s opinion
in Bruen, stating, “[PJut another way, the Government
must affirmatively prove that its firearms regulation is
part of the historical tradition that delimits the outer
bounds of the right to keep and bear arms.”>* Judge
Wilson stated that the Supreme Court “expressly repu-
diated the circuit courts’ means-end scrutiny” which
was the second step of the two-step process embodied
in Emerson and applied in McGinnis.>® Judge Wilson did
not contend that Bruen necessarily overruled Emerson
and McGinnis, but rather rendered them obsolete due
to the “fundamental[] change[]” in the analysis of laws
that implicate the Second Amendment.>®

After connecting the dots for how the analysis has
changed following Bruen, Judge Wilson turned to issues
in Rahimi. First, he very briefly dealt with the govern-
ment’s argument that Mr. Rahimi is not among those
citizens entitled to the Second Amendment’s protec-
tions. Judge Wilson concluded that he is, primarily
because he is part of the general public.

Additionally, there is a footnote that briefly address-

es “shall-issue” licensing schemes, which Texas and
Bruen arguably endorsed.?” Texas’s shall-issue licensing
scheme requires that an applicant not be under a do-
mestic violence restraining order, and, the government
argued, that this means there is an inference that §
922(g)(8) is constitutional. Judge Wilson stated that the
Bruen Court did not rule on the constitutionality of state
licensing regimes because that was not the issue be-
fore the Court. He also added that he disagrees with the
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Government’s assertion that Bruen endorsed shall-issue
licensing schemes and instead stated that they “merely
blessed the general concept of shall-issue regimes.”>®

Returning to Rahimi, the Government argued that Heller
and Bruen restricted the applicability of the Second
Amendment so that it only applies to “law-abiding,
responsible citizens.”*” Judge Wilson acknowledged
that there is debate and disagreement on this issue.
There are two popular approaches: “one [approach]
uses history and tradition to identify the scope of the
right, and the other uses that same body of evidence to
identify the scope of the legislature’s power to take it
away.”®® While the Government’s argument favored the
former approach, Judge Wilson explained that Heller
and Bruen espouse the second approach, and therefore
the Court must look to history and tradition to identify
the scope of the legislature’s power to restrict Second
Amendment rights.®* Judge Wilson went further to
state that the government’s argument that the Second
Amendment applies only to law-abiding citizens fails
for three reasons: it is inconsistent with Heller, Bruen,
and the text of the Second Amendment; it inexplicably
treats Second Amendment rights differently than other
individually held rights; and it has no limiting princi-
ples.®2 Judge Wilson then individually examined each
of these three reasons.

First, according to the Heller Court, the words “the peo-
ple” in the Second Amendment have been interpreted
to “unambiguously refer[] to all members of the politi-
cal community, not an unspecified subset,”® as well as
“a class of persons who are part of a national commu-
nity or who have otherwise developed sufficient con-
nection with this country to be considered part of that
community.”®* The Heller Court stated clearly that there
is a “strong presumption that the Second Amendment
right is exercised individually and belongs to all Amer-
icans.”®® Based on Heller and its definition of “the peo-
ple”, Judge Wilson reasoned that Rahimi is included in
the Second Amendment’s “the people” and he there-
fore falls within its scope.®® The Government argued
that Heller and Bruen limited the Second Amendment’s
reach to “law-abiding, responsible citizens,” but Judge
Wilson stated that that language was merely utilized
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as shorthand in explaining that these decisions should
not cast doubt on prohibitions of firearm possession

by felons and the mentally ill, or laws forbidding the
carrying of firearms in sensitive places such as schools
and government buildings.®” Judge Wilson asserted
that these groups have historically been stripped of
their Second Amendment right, and the Supreme Court
only wanted to remove those categories from its dis-
cussion, not add any more groups of individuals which
may be considered to not be law abiding or responsible.

Further, Judge Wilson expressed concern about the
potential fluidity resulting from the creation of a group
distinguished as “law-abiding [] [and] responsible.”%®
Pulling from now Justice Barrett’s dissenting opinion
in Kanter v. Barr, Judge Wilson contended that one day
a person might be considered a member of the group
and granted Second Amendment rights, but the next
those rights could be stripped away as a “self-executing
consequence of his new status.”®® Additional language
from Justice Barrett’s dissent in Kanter elaborates:

This is an unusual way of thinking about rights
because in other contexts that involve the loss of
aright, the deprivation occurs because of state
action, and state action determines the scope of
the loss... Felon voting rights are a good example:
a state can disenfranchise felons, but if it refrains
from doing so, their voting rights remain constitu-
tionally protected.”

Judge Wilson, in agreeance with Justice Barrett, con-
tended that the Second Amendment right should be
treated no differently than other rights.

Finally, Judge Wilson was hesitant to rule that Heller and
Bruen limit Second Amendment rights to “law abiding,
responsible” people because that phrase and interpreta-
tion has no limiting principle.” Judge Wilson expressed
concern that a variety of people could be unfairly cast in
that group. After all, he reasoned, someone who speeds
is not law-abiding. He argued that a state could utilize
this logic to strip speeders of their Second Amendment
rights because they have been designated as non-law-
abiding and irresponsible individuals.”
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Judge Wilson then turned to address § 922(g)(8) and
its constitutionality as applied to Rahimi. He began by
reiterating the Bruen approach, which requires courts
to employ a historical analysis and assess whether a
modern firearms regulation is consistent with the Sec-
ond Amendment’s text and historical understanding.”
There should be no means-end scrutiny as part of the
analysis. Thus, according to Judge Wilson, if a statute
is inconsistent with the Second Amendment’s text and
historical understanding, then it cannot be considered
to be constitutional.”* This means that the text must ex-
plicitly allow the restriction, or there must be a similar
restriction in our Founding-era history which shows a
congruency with the modern restriction.

Based on this analysis, Judge Wilson contends that the
Government must find a historical precedent that is
similar to the modern restriction being discussed. Fur-
ther, it is the Government’s burden alone to “sift the his-
torical materials for evidence to sustain § 922(g)(8).”7> It
is not required that the historical example be identical to
the modern restriction. Rather, the Government needs
“a well-established and representative historical ana-
logue.””® Judge Wilson further discussed the degree of
similarity required by quoting Bruen and clarifying:

[Alnalogical reasoning under the Second Amend-
ment is neither a regulatory straitjacket nor a
regulatory blank check. Courts should not uphold
every modern law that remotely resembles a his-
torical analogue, because doing so risks endors-
ing outliers that our ancestors would never have
accepted. On the other hand, even if a modern-day
regulation is not a dead ringer for historical pre-
cursors, it still may be analogous enough to pass
constitutional muster.”

Judge Wilson stated that Rahimi’s possession of a pistol
and rifle easily falls within the purview of the Second
Amendment. The Second Amendment grants him the
right to “keep” or “possess” firearms, and rifles and
pistols are “in common use” such that they fall within
the scope of the Second Amendment.”® Therefore, the
analysis turns to whether there is a historical analogue
for § 922(g)(8) to criminalize possession of a firearm
after a civil proceeding in which a court enters a pro-
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tective order based on a finding of a “credible threat”

to another specific person.”” The Government offered
three potential historical analogues to § 922(g)(8): (1)
English® and American laws (and various unadopted
proposals to modify the Second Amendment) providing
for the disarmament of dangerous people; (2) English
and American “going armed” laws; and (3) colonial and
early state surety laws. Judge Wilson discussed each

of these three and why they fail as “relevantly similar”
precursors to § 922(g)(8).

First, Judge Wilson addressed English and American
laws that provided for the disarmament of dangerous
people. He cites a colonial-era statute (the English Mili-
tia Act of 1662), under which the Crown could “seize all
arms in the custody or possession of any person” whom
they “judged dangerous to the Peace of the Kingdom.”®!
The Government contended that even before American
independence, England had established a well-practiced
tradition of disarming dangerous persons. Judge Wilson
disagreed with that assertion, however, and outlined that
throughout English history, the militia has been used to
disarm political opponents.®? The later 1689 English Bill
of Rights qualified the Militia Act by guaranteeing “[t]hat
the subjects which are Protestants may have arms for
their defense suitable to their Conditions and as allowed
by Law.”® That section, or right, has long been consid-
ered the predecessor to our Second Amendment, and it
limited the Militia Act’s reach in order to prevent politi-
cally motivated disarmaments. Thus, Judge Wilson con-
cluded that this example is not an appropriate analogue
because it was ultimately utilized as a method to disarm
political opponents rather than those the Government
construed as dangerous.

There are other examples of laws to disarm people con-
sidered to be dangerous within the colonies and states.
These included those unwilling to take an oath of alle-
giance, as well as slaves and Native Americans. These
laws disarmed people by class or group, rather than
requiring an individual finding of “credible threats”

to identified potential victims.?* Additionally, these
groups were disarmed to preserve political and social
order, not for the protection of identified individuals.
Judge Wilson, therefore, stated that these laws also did
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not reach the threshold of similarity required.®®

The other sub-category of “dangerous” restrictions
emerged in state ratification conventions considering
the U.S. Constitution. A minority of Pennsylvania’s
convention authored a report in which they contend-
ed that citizens have a right to bear arms, while the
Massachusetts convention proposed a qualifier to the
Second Amendment that limited the scope of the right
to “peaceable citizens.”®® Judge Wilson states that these
were influential proposals, but they are not reflective
of the nation’s early understanding of the scope of the
Second Amendment. Neither were ratified nor enact-
ed, and they could not be used to counter the Second
Amendment or serve as an analogue for § 922(g)(8).

Second, the Government presented as a possible ana-
logue the ancient criminal offense of “going armed to
terrify the King’s subjects.”®” This common law offense
persisted in America and was codified in the Massa-
chusetts Bay Colony, the state of Virginia, and the colo-
nies of New Hampshire and North Carolina. These laws
allowed justices of the peace to seize “armor or weap-
ons” from those who were “breakers of the peace.”®®
Judge Wilson stated that these examples fall short for
several reasons. First, he stated that it is “dubious” that
these “going armed” laws are reflective of our nation’s
historical tradition of firearm regulation, at least as

to the forfeiture of firearms.?° He reasoned that these
colonial regulations do not suffice to show a tradition of
public carry regulation. Additionally, each of these laws
eventually dropped forfeiture (government seizure

of firearms) as a penalty. Massachusetts removed its
forfeiture provision in 1795, four years after the rati-
fication of the Second Amendment; Virginia did so by
1847; and North Carolina’s law actually never provided
for forfeiture.?® It is unclear how long New Hampshire’s
law preserved its forfeiture provision, but even if it per-
sisted longer than the others, Judge Wilson contended
that a single outlier is not enough to “show a tradition
of public carry regulation” as required by Bruen.*

Judge Wilson further dissected these “going armed”
laws as being not relevantly similar to § 922(g)(8) as a
matter of substance. The historic laws only disarmed
an offender after criminal proceedings and conviction.
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§ 922(g)(8) on the other hand disarms people who have
merely been civilly adjudicated to be a threat to anoth-
er person. Additionally, these laws, like the “dangerous-
ness” ones previously discussed, also appear to have
been aimed at curbing terroristic or riotous behavior.
This means they were intended to disarm those who
were a threat to society generally rather than to iden-
tified individuals. Thus, Judge Wilson concluded that
these “going armed” laws are also not viable analogues
to § 922(g)(8).”2

Finally, the Government presented its third possible
analogue to the Court: historical surety laws. At com-
mon law, an individual who could show that he had
“just cause to fear” that another would injure him or
destroy his property could “demand surety of the peace
against such person.”®® The surety was intended as a
means of prevention of injury. The commission of a
criminal offense was not required, but there could be
probable suspicion that some crime was intended or
likely to happen. Thus, “[i]f the party of whom surety
was demanded refused to post surety, he would be
forbidden from carrying a weapon in public absent
special need. Many jurisdictions codified this tradition,
either before ratification of the Bill of Rights or in the
early decades thereafter.”**

Judge Wilson acknowledged that the surety laws come
the closest to being ‘relevantly similar’ to § 922(g)(8).%®
He stated that they are more clearly a part of our tradi-
tion of firearm regulation, and they were comparably
justified in that they were meant to protect an identified
person (wWho sought surety) from the risk of harm im-
posed by another identified individual (who had to post
surety to carry arms).’® Additionally, surety laws only
required a civil proceeding and not a criminal convic-
tion. Judge Wilson concluded, however, that the simi-
larities break down there.?” Surety laws did not prohibit
public carry, and certainly not the possession of weap-
ons, so long as the offender posted surety. Additionally,
Judge Wilson referenced a source that noted that there
is little evidence that authorities ever enforced surety
laws. He stated that while surety laws imposed a con-
ditional, partial restriction on the Second Amendment
right, § 922(g)(8) works as an absolute deprivation of
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the right.”® This means that those subjected to it are
not only forbidden to publicly carry, but they are also
forbidden to even merely possess a firearm so long as
there is entry of a sufficient protection order. Thus,
Judge Wilson ruled that this potential analogue also
fails because these laws did not impose a “comparable
burden on the right of armed self-defense.””®

Because none of these examples proffered by the
Government provided a sufficiently similar historical
analogue to § 922(g)(8), Judge Wilson concluded that §
922(g)(8) falls outside the class of firearm regulations
countenanced by the Second Amendment.'%°

To wrap up his analysis, Judge Wilson acknowledged
that § 922(g)(8) “embodies salutary policy goals meant
to protect vulnerable people in our society.”'! He
stated that when those policy goals’ merits were eval-
uated with means-end scrutiny in prior precedent, it
was concluded that the societal benefits of § 922(g)

(8) outweighed its burden on an individual’s Second
Amendment rights.'°2 He reiterated that Bruen foreclos-
es any such analysis in favor of the historical analogical
inquiry, which § 922(g)(8) does not have.'® With no
historical analogue, Judge Wilson stated that § 922(g)
(8) places a ban on the possession of firearms that our
ancestors would never have accepted; therefore, the
statute is facially unconstitutional.'*

Concurring Opinion

The Fifth Circuit’s opinion in Rahimi was initially issued
on February 2, 2023. On March 2, 2023, the opinion
was withdrawn and a new opinion was published. The
greatest difference between the two was the expansion
of Judge James C. Ho’s concurrence. The concurrence
in the initial opinion was very brief and served mainly
to emphasize that the Founders “firmly believed in the
fundamental role of government in protecting citizens
against violence, as well as the individual right to keep
and bear arms—and that these two principles are not in-
consistent but entirely compatible with one another.”2
The subsequent concurrence now spans several pages
and concludes, “We must protect citizens against do-
mestic violence. And we can do so without offending the
Second Amendment framework set forth in Bruen.”*%



STRATEGIES Newsletter

In the updated concurrence, Judge Ho started by em-
phasizing that the Second Amendment protects a
fundamental civil right. In his opinion, he noted that
lower courts have routinely treated it as a “second-class
right,”1%7 thus the Supreme Court in Bruen “commanded
lower courts to be more forceful guardians of the right
to keep and bear arms, by establishing a new framework
for lower courts to apply under the Second Amend-
ment.”1%® Judge Ho stated that the Fifth Circuit’s Rahimi
decision “dutifully applies Bruen,”' but that he writes

a separate concurrence to “explain how respect for the
Second Amendment is entirely compatible with respect
for our profound societal interest in protecting citizens
from violent criminals.”**® Furthermore, he argued that
“our Founders firmly believed in both the fundamental
right to keep and bear arms and the fundamental role of
government in combating violent crime.”'*!

In the first section of his concurrence, Judge Ho fo-
cused on the conundrum of balancing constitutional
provisions and public safety. He stated, “A framework
that under-protects a right unduly deprives citizens of
liberty. But a framework that over-protects a right un-
duly deprives citizens of competing interests like pub-
lic safety.”'*2 He referenced both the exclusionary rule
and Miranda warnings as common examples for which
criticisms have been levied for the over-protection of
constitutional rights and the resulting harm to public
safety.'*® Judge Ho affirmed that judges must interpret
the Constitution based on its text and original under-
standing rather than on public policy considerations or
fear of public or political criticism. He stated that the
Second Amendment should not be limited for anyone
for which there is not a historical analogue as required
by Bruen, and we should not require disarmament and
limitation of the Second Amendment to protect Ameri-
can citizens.!*

As he continued into the second section of his con-
currence, Judge Ho suggested an alternative to limit-
ing Second Amendment rights: “Those who commit
violence, including domestic violence, shouldn’t just
be disarmed—they should be detained, prosecuted,
convicted, and incarcerated. And that’s exactly why we
have a criminal justice system—to punish criminals
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and disable them from engaging in further crimes.”***
In other words, the societal problem that 18 U.S.C. §
922(g)(8) seeks to remedy should instead be addressed
by the criminal justice system.

Judge Ho’s third section emphasized that incarceration
is constitutionally permissible and imperative to pro-
tecting victims. He pointed out that there is a tradition
of detaining and disarming convicted criminals as well
as those in pre-trial detention.'*® He continued that the
government can not only detain and disarm criminals
who commit acts of violence, but also those who mere-
ly speak threats of violence. He acknowledged that
threats are life-threatening in their own way to victims,
and they can often lead to violence in the future.

In the final section of his concurrence, Judge Ho high-
lighted what he views as problematic issues with civil
protection orders. First, he pointed out that divorce
attorneys often routinely recommend these protection
orders for their clients who are in the midst of divorce
proceedings. They create tactical leverage for those
who obtain them. Judge Ho expressed concern that
these orders are subject to abuse by parties wishing

to exploit that tactical advantage. Second, he noted
that family court judges “face enormous pressure to
grant civil protective orders—and no incentive to deny
them.”*'” Judge Ho expressed concern that too many
individuals are unjustifiably subjected to these civil
protective orders, and it is unfair to force disarma-
ment as a consequence of one being entered against
an individual. Finally, he denounced the reliability of
mutual restraining orders, stating that judicial assess-
ments have often led to the issuance of “unmerited mu-
tual restraining orders.”*'® He is concerned that such
orders, and subsequently 18 U.S.C. § 922(g)(8), disarms
victims of domestic violence, and disarming them may
put them in greater danger than before.'*®

Judge Ho concluded plainly:

We must protect citizens against domestic vio-
lence. And we can do so without offending the
Second Amendment framework set forth in Bruen.
Those who commit or criminally threaten domes-
tic violence have already demonstrated an utter
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lack of respect for the rights of others and the rule
of law. So merely enacting laws that tell them to
disarm is a woefully inadequate solution. Abusers
must be detained, prosecuted, and incarcerated.
And that’s what the criminal justice system is for.'2°

Strategies for Handling the Impact
of Rahimi

The immediate impact of Rahimi is on federal prose-
cutions in the Fifth Circuit for violations of 18 U.S.C.

§ 922(g)(8). However, a collateral consequence of the
decision within the jurisdictions in the Fifth Circuit
(Texas, Louisiana, and Mississippi) is the implic-

it suggestion that the Second Amendment does not
permit domestic violence protection orders to prohibit
the possession of firearms. The rationale that Rahimi
applied to the scope of authority under the Second
Amendment for domestic violence protection orders
could conceivably be extended to Extreme Risk Pro-
tection Orders, pre-trial bail/bond conditions, and a
variety of firearm-related violations. Beyond the bor-
ders of the Fifth Circuit, the reasoning of Rahimi may
also be offered for persuasive value in state and federal
matters; however, in those jurisdictions where Rahimi
is not controlling, its holding can be distinguished by
reference to the scope of the holdings in Heller, McDon-
ald, and Bruen, as well as a thorough reference to the
historical analogues for targeted restrictions on the
possession of firearms. The following arguments are
offered to assist in that effort.

Distinguishing Domestic Violence Offenders
Jfrom Law-Abiding, Responsible Citizens

Heller identified the class ultimately protected by the
Second Amendment as that of “law-abiding, responsi-
ble citizens” to use arms in self-defense.'?* The Bruen
Court opened its decision by reiterating that Heller and
McDonald hold “the Second and Fourteenth Amend-
ments protect the right of an ordinary, law-abiding citizen
to possess a handgun in the home for self-defense.”'??
Rahimi concedes that Heller and Bruen articulated

that the Second Amendment’s protections extend to
“law-abiding, responsible citizens;” however, rather
than considering this language as foundational for
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analysis of a firearm regulation, the Rahimi Court char-
acterized it as shorthand in explaining the holdings in
Heller and Bruen and, thus, not controlling on the facts
in Rahimi.*?® This parsing by a lower court does not ap-
pear to be licensed by the decisions in Heller, McDonald,
and Bruen. In fact, the Bruen Court articulated that the
central inquiry is whether historical or modern firearm
regulations impose comparable burdens on self-de-
fense and whether the burden is justified.*?*

Accordingly, the justification for prohibiting the
possession of firearms by those subject to protection
orders is that they are, by definition, not “law-abid-
ing, responsible” people. An abuser’s access to a gun
is the single greatest risk factor for intimate partner
homicide: a woman is five times more likely to be
murdered when her abuser has access to a firearm.?®
Approximately 4.5 million women in the U.S. have
been threatened with a gun, and nearly one million
have been shot or shot at by an intimate partner.*?® For
pregnant women, one of the leading causes of death in
the United States is murder; between 2009 and 2019,
68% of those deaths involved a firearm.*?” Further, gun
violence has a markedly disparate impact on histor-
ically marginalized communities. Intimate partner
violence (“IPV”) survivors who are Black or African
American, Latin@, Asian, or Alaska Native/American
Indian; immigrants; LGBTQ+ persons; persons with
cognitive or physical disabilities; and ethnic minority
group members are particularly vulnerable to IPV-re-
lated firearm threats, injury, or death but least likely
to receive justice.’?® Black adults, for instance, are ten
times more likely — and Black children and teens 14
times more likely — to be killed with a firearm than
their White counterparts.'?°

The Rahimi Court and others have argued that because
protection orders lack the procedural protections that
accompany criminal conviction, those subject to protec-
tion orders should not be excluded from the umbrella
of “law-abiding, responsible” people protected by the
Second Amendment.'*® However, people subject to pro-
tection orders are afforded a variety of procedural pro-
tections, such as the right to an adversarial hearing, the
right to choice of counsel, and the right to confrontation.
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Furthermore, unlike criminal convictions, the terms and
conditions of a protective order can be subject to modi-
fication upon the request of the person subject to them.
Further, there is no right to guaranteed counsel in a pro-
tection order proceeding; rather, that right only attaches
in a criminal case if there is a risk of incarceration.*

With the spectrum of rights that are afforded in protec-
tion order proceedings, in addition to Second Amend-
ment rights, a Court has authority to curtail:

« Property rights, in the context of evicting or limiting
access to a residence or a geographic area where the
person subject to protection is present;

+ Speech rights, in so far as a protection order can limit
a person having any kind of direct or indirect con-
tact with the person subject to protection as well as
prohibiting non-protected forms of speech such as
threats and harassment; and

« Custodial rights to children

In this context, the limitation of Second Amendment
rights pursuant to a valid protection order is not un-
usual or arbitrary.

The process of obtaining a domestic violence restraining
order is not perfunctory or “self-executing.”**? While

the specifics may vary between jurisdictions, judges are
held to procedural standards before entering a domes-
tic violence protection order. A full order of protection
generally requires a court hearing in which both the
victim and offender have a chance to present evidence,
testimony, and witnesses to show why the order should
or should not be issued. The judge must make a finding
on the record that the respondent poses a danger to the
petitioner. In order to obtain such an order, generally a
victim must come to court to file, draft a complaint that
forms the basis of their request for an order, speak to a
judge, obtain a temporary order, serve the order on the
respondent with notice of the date for a formal hearing,
appear at the hearing (generally thirty days later, though
again, that may vary by jurisdiction), and convince the
judge that the petitioner still has a need of the court’s
protection. While data on how many orders (of those
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where the petitioner appears) are dismissed is not easily
obtained, it is not a given that a petitioner who seeks an
order will receive one. For example, in Texas, a judge
must decide by a preponderance of the evidence that
the respondent committed family violence'* against the
petitioner and that they will likely commit another act of
family violence in the future.'

While the Rahimi court, especially in its concurrence,
voices concerns about how easily someone may ob-
tain an order, such as during divorce proceedings, its
concerns are not borne out by data; petitioners rarely
seek protection orders until violence has already taken
place; according to one study, 37% of women who
applied for a protection order had been threatened or
injured with a weapon; more than half had been beaten
or strangled; and 99% had been intimidated through
threats, stalking, and harassment.'* That same study
found that more than 40% experienced severe physical
abuse at least every few months, and nearly one-quar-
ter had suffered abusive behavior for more than five
years.'*® To say that such orders are easily obtained as
tools during divorce or other proceedings greatly mini-
mizes how difficult it is to obtain such an order.

Rahimi also argues that giving primacy to whether a
person is “law abiding [or] responsible” to determine
whether they are entitled to Second Amendment protec-
tions would lead to absurd results such as prohibiting
people convicted of speeding from possessing firearms.
Other courts have argued that such a formulation would
leave people unlawfully using controlled substances

as ineligible to possess a firearm.**” This analysis and
the concern for speeders and illicit drug users does not
appreciate that the “law abiding, responsible” is a con-
junctive formulation which means that while one may
not be law abiding, they may still be deemed responsible
enough to possess a firearm. Accordingly, speeders and
illicit drug users are an apples-to-apples comparison

to persons subject to protection orders, who are not law
abiding insofar as they engaged in conduct that made
them the subject of a court order, or responsible, at least
as that term is commonly understood.
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Bruen’s Impact on Existing Precedent
and the Rule of Orderliness

The Rahimi Court recognized in its amended opinion
that they were not abrogating the decision of the Fifth
Circuit in Emerson, rather, they were recognizing an
abrogation from the Supreme Court. They found that
because the Supreme Court’s decision in Bruen abro-
gated Emerson, they were no longer bound by the prior
Fifth Circuit ruling. According to the Fifth Circuit’s own
Rule of Orderliness, the Rahimi court cannot abrogate
standing Fifth Circuit precedent without finding a clear
abrogation by a higher court of that precedent.**®

Even in the Fifth Circuit, a compelling argument can
be made that Bruen never abrogated Emerson. Bruen
held that a sweeping gun regulation that functionally
prevented almost all citizens from possessing a firearm
was unconstitutional (much as they did in Heller and
McDonald), and that the means-end scrutiny test used
by the circuits post Heller was not the constitutional
framework for assessing regulations on firearms. The
ruling in Emerson predates the use of the means-end
scrutiny test used in McGinnis and overturned in Bruen;
instead, the Emerson court relied primarily on the com-
parison to historical analogues to hold that 18 U.S.C. §
922(g)(8) does not violate the Second Amendment. The
logic of the Emerson court therefore mirrors the logic of
the Supreme Court in Bruen and considered whether
the regulation at issue had an analogue in historical
statutes. While the Emerson court did use “narrowly
tailored” language, which Rahimi might argue implies
a means-end scrutiny test, they used this language to
emphasize that the Second Amendment is not an un-
fettered right and can be subject to some limitations.

Bruen also never spoke to the type of narrowly tailored
regulations that prevent discrete individuals from
owning guns. Given that the Supreme Court tacitly
approved of the Fifth Circuit’s ruling in Emerson by de-
clining Certiorari (Emerson v. U.S., 536 U.S. 907 (2002)),
it would be logical to assume that the Supreme Court
intended to abrogate all cases, no matter how or when
they were decided, pertaining to Second Amendment
regulations. In fact, Bruen, both in its majority and
concurring opinions, was clear to say that they did not
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intend for their holding to apply to other firearm regu-
lations that were not at issue in the case.

The Impact of Existing Protective Orders
on the Issuance of a License to Carry a
Concealed Firearm

In his concurrence to Bruen, Justice Kavanaugh wrote, “[T]
he Court’s decision does not prohibit States from impos-
ing licensing requirements for carrying a handgun for
self-defense. In particular, the Court’s decision does not
affect the existing licensing regimes—known as “shall-is-
sue” regimes—that are employed in 43 States.”*°

In the event of any challenge to a “shall-issue” regime,
it is implicit that the three dissents in Bruen would join
any rejection to that challenge. It appears to follow that
the three concurrences in Bruen would also reject such
a challenge. Furthermore, there is nothing explicitly
stated in Heller, McDonald, or Bruen to suggest any of the
three remaining Justices would sustain such a chal-
lenge. This is relevant because, in many jurisdictions,
one’s presumptive eligibility for a license to carry a
firearm is removed if they are subject to a protec-

tion order. Accordingly, in those jurisdictions where
Rahimi-type arguments are raised, litigants should
research whether the licensing authority in their state
extends to people subject to protection orders. If it
does not, then Courts should be made aware of the
incongruity of an implicit majority of the Bruen Court
recognizing the validity of “shall-issue” regimes with

a request to suggest that civil protection orders do not
have the authority to prohibit firearm possession. The
Rahimi Court rejected this argument on the grounds
that the Bruen Court was merely accepting the general
concept of shall-issue regimes rather than the specif-
ics; however, another perspective would suggest this a
further deviation between Rahimi and the controlling
authority of Heller, McDonald, and Bruen.

Distinguishing § 922(g) from Categorical Bans
in Heller, McDonald, and Bruen

The firearm bans examined in Heller, McDonald, and
Bruen were effectively categorical bans without a limit-
ing principle as opposed to a targeted, specific ban such
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as one prohibiting a person subject to a protection order
from possessing a firearm. When analyzing firearm
bans imposed by protective orders, the Rahimi Court was
effectively looking for a historical twin, rather than an
analogue, such as the ones listed below, which imposed
targeted, specific bans—unlike the broad, unlimited,

and categorical bans in Heller, McDonald, and Bruen. In

its effective rejection of this controlling authority, the
Rahimi Court appears to have neglected Justice Alito’s
statement in his concurring opinion to Bruen:

Our holding decides nothing about who may
lawfully possess a firearm or the requirements
that must be met to buy a gun. Nor does it decide
anything about the kinds of weapons that people
may possess. Nor have we disturbed anything that
we said in Heller or [McDonald] about restrictions
that may be imposed on the possession or carry-
ing of guns.0

Accordingly, precedent such as Emerson and McGinnis,
the latter of which admittedly engaged in the sort of
means-end scrutiny testing declined in Heller and Bruen,
also engaged in an active exercise of historical analysis
to determine analogies to protective orders banning fire-
arm possession. Those portions of Emerson and McGinnis,
as well as similar historical analysis from other jurisdic-
tions, should be deemed undisturbed by Bruen.'*

Historical Analogues to Protection Order
Prohibitions on Firearm Possession

There are many potential historical analogues to
protection order prohibitions on firearm possession,
many of which were raised by the government in the
cases discussed above, including some addressed by the
court in Rahimi. These include, but are certainly not lim-
ited to, surety laws, brandishing laws, gun regulations
against drunken people, gun regulations against felons,
gun prohibitions against Native Americans and slaves
during colonial times, gun regulations against those who
assisted Native Americans, pre-trial procedures result-
ing in the forfeiture of guns, and regulations preventing
dangerous persons from possessing firearms. These will
all be examined in more detail below.'*?
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One critical note to add here is that some of these laws,
especially those targeting slaves or Native Americans,
were based in a distorted and oppressive colonial
understanding of the dangerousness of arming those
individuals. In no way does this article suggest that the
justification behind such laws would or should be a
valid justification for disarming such individuals today.
As historical analogues, however, these laws demon-
strate that the Second Amendment was drafted with
the understanding that the freedoms it conferred were
neither unqualified nor universal and were thus lim-
ited to those the government assessed as responsible,
law-abiding, and without risk.

State Conventions

Many courts, including the Supreme Court in Bruen and
Heller, looked to the historical understanding of states
adopting the Second Amendment by looking at records
of legislative debates, proposals, and conventions that
were meeting during the time of the ratification. Many
states recognized from the outset that the right to keep
and bear arms was not an unlimited or unmitigated
one. For example, the Pennsylvania Convention held,
“IN]o law shall be passed for disarming the people or
any of them unless for crimes committed, or real danger of
public injury from individuals.”**® Debates surrounding
the New Hampshire convention commonly understood
that dangerous individuals (especially those who had
been deemed to have engaged in rebellion) could and
should be disarmed, and it was stated there that “Con-
gress shall never disarm any citizen, unless such as are
or have been in actual rebellion.”*** Further, the Massa-
chusetts Convention clearly delineates that “the right
to keep arms extended only to ‘peaceable citizens, not
to criminals.”4®

There are multiple historical examples for the proposi-
tion that “any person viewed as potentially dangerous
could be disarmed by the government without running
afoul of the ‘right to bear arms.””*%¢ It is clear that tradi-
tionally, the application of the Second Amendment was
limited to “virtuous” citizens.¥
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Brandishing Laws

Brandishing laws make up one group of historical ex-
amples that are pertinent for Second Amendment Bru-
en evaluations. These laws criminalized using enumer-
ated weapons in threatening manners. They typically
prohibited “exhibit[ing] any of said deadly weapons in
arude, angry or threatening manner,” or with similar
language.'*® Brandishing statutes from the late 1800s
forbade “draw[ing] or threaten[ing] to use” certain
weapons.'*’ There were typically exceptions from these
laws, however, for self-defense and military use.**

For example, in 1642, New York had a statute which
stated, “No one shall presume to draw a knife much
less to wound any person, under the penalty of f1.50,
to be paid immediately, or in default, to work three
months... in chains; this, without any respect of per-
son. Let everyone take heed against damage and be
warned.”*5!

A 1736 Virginia legal manual also prohibited the ag-
gressive brandishing of weapons.'®2 It even permitted
constables to confiscate the weapons of violators, stat-
ing that they “may take away Arms from such who ride,
or go, offensively armed, in Terror of the People.”*>® The
manual provided additional guidance for constables

by directing them to bring offenders and their weap-
ons before a Justice of the Peace.'® Similar laws were
passed in Massachusetts Bay in 1692, New Hampshire
in 1759, and Massachusetts in 1795.1%

Finally, Arkansas had an 1868 statute that stated as
unlawful, “When any person shall draw a pistol, gun,
or any other deadly weapon, upon any other person or
citizen, for the purpose of frightening or intimidating
him or them from doing or attempting to do any lawful
act, when such person or persons drawing said pistol,
gun, or other deadly weapon, are not justified.”*>®

Gun Regulations Against Dangerous Persons

The historical tradition of gun regulation in the colo-
nies was aimed at preventing dangerous people from
owning firearms.'®” It was on this basis that they passed
laws prohibiting drunken individuals from owning a
firearm; laws prohibiting minors from owning or pos-
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sessing guns; laws prohibiting those who had engaged
in insurrection from owning or possessing guns; and
laws aimed at individuals who were perceived (albeit,
as discussed above often wrongly) as being danger-
ous. Laws even allowed for individuals to be found as
dangerous without a criminal process: Many such laws,
including Surety laws, would allow for a civil finding of
dangerousness as the basis for the restriction (akin to
a finding in a civil protective order hearing), and some
required no process at all.*%®

Surety Laws

Surety laws operated like a peace bond, requiring
individuals to post bond before carrying weapons in
public. At common law, an individual complainant
could demonstrate that they were rightfully afraid an-
other individual would injure him or his property. The
complainant could then demand assurances of peace,
or surety, against the person.'®® Surety operated as a
preventative measure to crime before any crime was
committed by the other party. If the Court found the
demand of Surety to be reasonable, and the demand-
ed party refused to post Surety, “he would be forbid-
den from carrying a weapon in public absent special
need.”'®® Despite what many experts and advocates
claim, gun laws were not always aimed at a threat to the
peace of the community at large; individualized threats
were recognized as an area in which the government
could, and should, regulate.

For example, in Massachusetts, an 1836 statute stated:

[T]f any person shall go armed with a dirk, dagger,
sword, pistol, or other offensive and dangerous
weapon, without reasonable cause to fear an
assault or other injury, or violence to his person,
or to his family or property, he may, on complaint
of any person having reasonable cause to fear an
injury, or breach of the peace be required to find
Sureties for keeping the peace, for a term not ex-
ceeding six months][.]*¢*

This statute required a showing of need only after
reasonable accusations had been made.'®? In other
words, Surety laws recognized that individuals could
be required to pay a Surety or forfeit their firearms if
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an individualized threat existed. Those who forfeited
their Second Amendment rights by causing a reason-
able fear of harm could, upon complaint by the other
party and absent a showing of good cause on their
part, be required to post a peace bond. Although it is
true that those who were subject to the application of
surety laws were still permitted to carry, the important
historical context is that many Founding-era militia
laws required free men to be armed for national de-
fense purposes.'®® Additionally, the Surety laws were
unique in that they involved a civil finding rather than
a criminal one.

Drunkenness and Firearms Restrictions

Although regulations prohibiting drunken persons
from firing guns in public places had less severe penal-
ties (generally, fines) than civil protection orders, these
statutes can still be analogized to protection orders
because they deem drunken persons as “dangerous.”

One 1655 law in New York prohibited firing guns in
certain places (including houses) on New Year’s Eve
and the first two days of January.'** The law was aimed
at preventing the “great Damages ... frequently done

on [those days] by persons going House to House, with
Guns and other Fire Arms and being often intoxicat-

ed with Liquor.” **5Justice Scalia noted this statute in
Heller and stated that it provided no support for the
severe restriction in that case because “[i]t is incon-
ceivable that this law would have been enforced against
a person exercising his right to self-defense on New
Year’s Day against such drunken hooligans.”** In con-
trasting the 1655 law with the broad restriction at issue
in Heller, Scalia implicitly makes an important legal
distinction between persons “exercising [their] right to
self-defense”—i.e., law-abiding citizens, for whom the
restriction should not apply— and “drunken hooligans”
—i.e., persons who may pose a threat to the safety of
the public or individuals, for whom the restriction
should conceivably apply. This distinction provides fur-
ther support for the argument that specific, temporally
limited, and targeted firearm restrictions should pass
constitutional muster.
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Pennsylvania enacted a law in 1750 that stated:

That if any persons or persons whatsoever, within
any county town, or within any other town or bor-
ough, in this province, already built and settled,
or hereafter to be built and settled... shall fire any
gun or other fire-arm, or shall make or cause to be
made, or sell or utter, or offer or expose for sale,
any squibs, rockets or other fire-works, within
any of the said towns or boroughs without the
governors special license for the same, every such
person or persons, so offending shall be subject to
the like penalties and forfeitures.*¢’

Justice Breyer pointed to this law in his dissent of
Heller.**® In the majority opinion, Justice Scalia argued
that this law “provide[s] no support for the severe
restriction in the present case” because “it is unlikely
that this law... would have ever been enforced against a
person who used firearms for self-defense.”**® Scalia’s
statement against provides implicit support for the
legal distinction between law-abiding citizens and
dangerous persons.

Regulations Against Minors

Similar prohibitions against minors were aimed at
protecting public safety. An 1856 Alabama law pro-
hibited selling, giving, or lending, “to any male minor,
a bowie knife, or knife, or instrument of the like kind
or description, by whatever named called, or air gun,
or pistol.”'7° A similar law from Tennessee prohibited
selling, loaning, giving, or delivering “to any minor a
pistol, bowie-knife, dirk, Arkansas tooth-pick, hunter’s
knife, or like dangerous weapon, except a gun for hunt-
ing or weapon for defense in traveling.””* A Kentucky
statute also prohibited selling, giving, or loaning “any
pistol, dirk, bowie-knife, brass-knucks, slung-shot, colt,
cane-gun, or other deadly weapon ... to any minor.”'"?

While notably not criminal in nature, in a similar his-
torical attempt to curb gun violence, multiple universi-
ties passed regulations that prohibited students from
possessing firearms on campuses. The University of
Georgia passed a resolution that prohibited students
from possessing firearms not only on campus, but
anywhere. The University of Virginia and the University
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of North Carolina passed similar resolutions.'”® In this
context, at least sixteen states and the District of Co-
lumbia passed some kind of ban on minors possessing
firearms. Some modern courts have found that these
historical regulations burdened citizens to an even
greater extent than modern prohibitions.”

Gun Prohibitions Against Native Americans and
Slaves During Colonial Times

In the Colonial period, gun ownership was restricted to
property owning males and often further restricted to
Protestants.'”® Although firearms were an essential part
of daily life in Colonial America, Americans continued
some English arms traditions, including disarming
those perceived as dangerous.'”® Colonial laws were
sometimes discriminatory and overbroad, but even
those were intended to prevent perceived danger.

New York had such laws in the 17" century. A 1664

law forbade “any slave or slaves to have or use any

gun pistol sword club or any other kind of weapon
whatsoever, but in the presence or by the direction of
his her or their master or mistress, and in their own
ground,”'”” while a 1656 law prohibited, “the admission
of any Indians with a gun or other weapon... on pain of
forfeiting such arms, which may and also shall be taken
from them...” in order to prevent “dangers of isolated
murders and assassinations|.]”'7®

Gun Regulations Against Those Who Assisted
Native Americans

Many early firearm regulations restricted, sometimes
temporarily, one’s right to own firearms if they helped
Native Americans obtain firearms or other arms and
ammunition.'” The first laws of this kind were passed
in Virginia, the first formal legislative body in America.
Notably, many of these laws continued to exist through-
out the eighteenth and nineteenth centuries.'®

For example, in 1619, Virginia’s legislative body enacted
a gun control law stating that “if any person or persons
shall sell or barter any guns, powder, shot or any arms or
ammunition unto any Indian or Indians within this ter-
ritory, the said person or persons shall forfeit to public
uses all the goods and chattels that he or they then have
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to their own use, and shall also suffer imprisonment
during life.”*8! Most colonies had similar laws, including
New Jersey and New York, which punctuated the degree
of tension, suspicion, and confrontation between Native
Americans and settlers.'®? The need to be more heavi-
ly armed than their English ‘brethren’ follows, in part,
from this tension. This shows that public safety was
central to the government’s desire to regulate guns.

In 1723, over a century after the Virginia statute was en-
acted, in 1723 Connecticut passed a law punishing per-

sons who lent or sold any guns or ammunition to Native
Americans.'®® By doing so, the Connecticut Court ordered
that every gun lent would be forfeited.*®* Over forty years

later, Pennsylvania passed a very similar law.'®

Gun Regulations Against Felons

Historically, felons have been deprived of the Second
Amendment right to bear arms without controversy.
The Rahimi court insists that the application of the right
to bear arms to only “law-abiding, responsible citizens”
was nothing more than a shorthand explanation that
the decision “should not ‘be taken to cast doubt on
longstanding prohibitions on the possession of fire-
arms by felons[.]”*% Felons, as a class, were determined
to be a threat to the safety of others, or a specified
individual. Some estimates indicate that there were no
fewer than eleven laws among the colonies—predating
the ratification of the Constitution—regulating or pro-
hibiting the possession of firearms by convicted felons,
other ‘criminals,’ or non-citizens.'®”

For example, Ohio enacted a statute in 1788 that
penalized persons if they broke and entered into any
dwelling and committed or attempted to commit “any
personal abuse, force, or violence” with a “dangerous
weapon” indicating a violent intention.'®® Persons
found violating this statute had to “forfeit all of his, her
or their estate, real and personal” and sent to jail “for a
term not exceeding forty years.”*®°

The notion that a felon forfeits his Second Amendment
right to bear arms has been a largely uncontroversial
point in our nation’s history; early penalties for felony
convictions included being required to pay a surety or
disarmament and revocation of the right to keep and
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bear arms.'*° Most disarmament efforts during the co-
lonial and revolutionary periods targeted persons the
colonists feared as potential insurrectionists.’** While
these laws were sometimes misused to punish political
dissidents, there was always the justification that those
being disarmed were dangerous.?? The law at issue
does not appear to be a threat to ‘responsible gun own-
ers’ when placed within the proper context.

In 1776, the Continental Congress recommended the
disarmament of people “who are notoriously disaffect-
ed to the cause of America, or who have not associated,
and shall refuse to associate, to defend, by arms, these
United Colonies.”**® Massachusetts and Pennsylvania
both responded quickly and acted “to cause all persons
to be disarmed, within their respective colonies, who
are notoriously disaffected to the cause of America.”***

These laws are certainly analogous enough to mod-
ern-day civil protection orders prohibiting firearms to
warrant discussion because they regard pre-convicted
persons as dangerous. Additionally, these types of stat-
utes raise questions about the claim that the right to
bear arms was meant to “facilitate an individual right
of revolution.”*%

In 1637, prior to independence, Massachusetts enacted
a law that required disarmament of citizens who pro-
claimed seditious libel.*?* They could have their rights
restored if they admitted their wrongdoing.'*” As this
law shows, Massachusetts Bay leadership was particular
sensitive to sedition, treating it like treason and prose-
cuting it frequently.?*® Further, those found to be guilty
of sedition could face disarmament if they were not
outright banned from the colony.**’

Similarly, Connecticut punished those who remained
loyal to the British leading up to the Revolutionary
War.2 Loyalists who actively assisted the British or
libeled acts of the Continental Congress faced not only
disarmament, but other penalties, including imprison-
ment or disenfranchisement.?°* Further, the Continen-
tal Congress continually recommended the disarma-
ment of loyalists, stating “they ought to be disarmed,
the dangerous kept in safe custody, or bound with
sureties for good behavior.”202
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Additional states adopted similar measures. In 1777,
New Jersey passed a statute which gave its Council of
Safety the authority “to deprive and take from such
Persons as they shall judge disaffected and dangerous
to the present Government, all the Arms, Accoutre-
ments, and Ammunition which they own or possess.”2°
Also in 1777, North Carolina stripped citizenship rights
from “all Persons failing or refusing to take the Oath

of Allegiance.” Those “permitted . .. to remain in the
State” could “not keep Guns or other Arms within his
or their house.”?** Virginia passed that same law later
in 1777.2% Further, in 1779, Pennsylvania declared
that “it is very improper and dangerous that persons
disaffected to the liberty and independence of this state
shall possess or have in their own keeping, or else-
where, any firearms.”?°® This allowed militia officers

to “disarm any person or persons who shall not have
taken any oath or affirmation of allegiance to this or
any other state.”?°” At the time of this law’s passage, ten
other states had similar laws allowing the taking of pri-
vately held firearms during the Revolutionary War.2%

Massachusetts passed multiple laws during this era
that are relevant to this issue. For example, it passed
one act that disarmed “such Persons as are notori-
ously disaffect to the Cause of America, or who refuse
to associate to defend by Arms the United American
Colonies.”??® The Massachusetts law required “every
Male Person above sixteen Years of Age” to subscribe
to a “test” of allegiance to the “United American Colo-
nies.”?1° Anyone who did not subscribe to this test faced
disarmament as a consequence.?!! This Massachusetts
law is particularly interesting because it exempted
Quakers from signing. As a religious accommodation,
Quakers were provided with a different declaration.?*2
Thus, while the right to freedom of religion outweighed
the state’s interest in its preferred test of allegiance, the
right to bear arms did not outweigh the state’s interest
in maintaining security through disarmament of those
considered dangerous to the state. Instead, the state’s
interest in public safety dominated.

In 1787, the Massachusetts legislature passed another
law, which set out the terms for pardons for those who
were involved in Shay’s rebellion.?*® To obtain the par-
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don, an oath of allegiance was required as well as the
surrendering of all privately owned firearms for three
years.2!* Further, the person would lose other civil
rights such as the right to vote, serve on a jury, or hold
government office.?** It must be noted that these other
penalties were civic in nature. There was no loss of
freedom of speech or religion, and the loss of the right
to bear arms demonstrates that it was thought of as a
right connected to an individual’s duties to society.?'®

Finally, a Massachusetts Report from 1844 denotes
criminal activities that might result in a Justice of the
Peace imposing a Surety of the peace or good behav-
ior upon those accurately categorized as “dangerous
or disorderly person.”?'” The report listed any “affray-
er, rioter, disturber of the peace,” and “those uttering
menaces or threatening speeches,” while treating
individuals that traveled “offensively armed” as its
own category.?'® This latter category included a “good
cause,” self-defense exception; however, the narrow
exception only encompassed situations where “they
faced a specified threat.”?'?

Conclusion

While the Fifth Circuit’s decision in Rahimi might be
cause for reasonable alarm, prosecutors must carry
on and utilize the laws at their disposal to protect
victims. Rahimi certainly has more immediate effects
for the states within the Fifth Circuit, but it could have
impacts nationwide should the U.S. Supreme Court
affirm the Fifth Circuit’s decision. While the case is
pending before the Supreme Court, prosecutors can
and should prepare themselves and their cases using
the strategies above to stymie the impacts of Rahimi.
Above all else, careful preparation and presentation
of cases are the best strategy to protect victims and
hold offenders ac-countable for their crimes.
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