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Introduction

Despite the recent legalization of cannabis cultivation,
possession and use in many states across the country,
the illicit market for the drug is still booming. The illicit
cannabis industry is causing profound harm to the
communities in which it operates—harm that goes far
beyond simply producing off-the-books marijuana. I1-
licit market growers often seek to sidestep agricultural
and worker regulations, expensive permits, export and
volume limitations, and caps on pesticide use or THC
content? in order to expand their profit margins. In
circumventing these regulations, growers are causing
widespread environmental harms, including blackouts,
water theft, damage to flora and fauna, poisoned water-
beds, and wildfires.

The human cost of illicit cannabis growth is even great-
er. Across the country, investigators have discovered
laborers who have been forced to work in inhumane
conditions—often without pay—and in close proximity

to dangerous chemicals at illegal cannabis cultivation
sites. Workers are sometimes threatened at gunpoint

to continue working without complaint.® Occasionally,
suspected victims of trafficking are found dead at a grow
site or on a roadside near a local hospital.* Victims who
are able to participate in the criminal justice process
often describe intimidation from traffickers, who threat-
en their lives or the lives of their families, or weaponize
victims’ immigration status to ensure their subjugation.®

Criminal justice system actors seeking to hold labor
traffickers accountable face special challenges. Victims
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often do not come forward due to fear of law enforce-
ment, threats, or language barriers, among other
reasons. Pursuing these crimes often requires a spe-
cialized skill set among prosecutors and investigators.
The evidence supporting labor trafficking offenses can
be voluminous and technical, spanning from financial
analysis to social media records, and often requires
highly honed expertise both to investigate and explain
at trial. Prosecutors must also be highly skilled at
motions practice to ensure the admission of all possi-
ble evidence — particularly when victims are unable to
testify due to offender intimidation and other barriers.
This Strategies Newsletter demonstrates how investi-
gators and prosecutors, working in conjunction with
local and federal stakeholders, can ensure that labor
traffickers in the illicit marijuana industry are held
accountable for the full range of their conduct.

The Prevalence of the Illegal
Cannabis Industry

It is estimated that in 2019, 72% of all marijuana out-
put in the United States was illegally cultivated.® Illegal
cultivation in the U.S. occurs across a broad spectrum,
ranging from individuals growing slightly more than
the legal limit in their homes and gardens to large-
scale commercial farming operations. Commercial
grow operations are run by family farms, entrepre-
neurs, gangs, and international drug cartels. They are
located on public and unincorporated lands (ranging
from forests to deserts’), private property, and indoor
grow-houses in more populated areas. Illegal cultiva-
tion occurs across the country but is estimated to be
most prevalent in conjunction with major labor traf-
ficking schemes in California, Oregon, Oklahoma, and
Colorado. While the illegal cannabis trade also thrives
in other regions without the same volume of reports of
trafficking, this does not mean that trafficking is lim-
ited to the above-mentioned states; it is possible—and
even likely—that trafficking in other regions is un-
der-reported due to intimidation, fear of deportation,
and lack of investigation.

Of all the U.S. states, California has the largest raw quan-
tity of illegal cannabis being produced for national sale;
it is estimated that as much as 60% of the marijuana
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purchased in the U.S. in 2021 was grown in California,
despite the fact that it is illegal to export cannabis out-
side of the state.® Possession (of limited quantities) and
licensed cultivation and distribution of cannabis were
legalized by the state in 2016,° in part to raise revenue
through taxes and fees on the new legal industry. Law-
makers also aspired to eliminate the illicit market for
cannabis,'® thereby improving the safety of the product
by way of regulation, and to reduce violence by eliminat-
ing the influence of gangs and organized crime. Al-
though legalization did coincide with a 15% decrease in
marijuana-related violent crime in California,!* the illicit
cannabis industry is still thriving: an estimated 80%

of the marijuana sold in the state comes from the illicit
market.'? The trade thrives in regions like the Emerald
Triangle, a remote area in Northern California'® known
for extremely high concentrations of illegal cannabis
cultivation and a persistent rate of marijuana-related
offenses.'* The Emerald Triangle has what many farm-
ers consider to be ideal cannabis growth conditions:
positioned along the coast, a layer of coastal fog protects
crops from direct air surveillance, while the warm cli-
mate combined with fertile soil leads to fast crop growth.
Cultivators ranging from personal growers to cartels
take advantage of the Emerald Triangle’s climate, lead-
ing to enforcement challenges in the region.'®

Meanwhile, in Oregon, it is estimated that as many as
80% of the state’s large grow sites are operated ille-
gally.® For an idea of scale: in raids conducted on two
cannabis farms on one day in September 2021, officers
discovered $650,000, 7.5 tons of processed marijuana,
and 20,000 pot plants.'” Illicit growers come to south-
ern Oregon'® for many of the same reasons they identi-
fied the Emerald Triangle as a lucrative base of opera-
tions: the ecological conditions are ideal for producing
quality cannabis, and the remote nature of the area en-
ables growers to evade detection.'® Some illicit canna-
bis is grown on private property purchased by cartels.
Other cannabis is grown on farms that are registered as
legal sites; however, the crop is far in excess of what the
site is registered to produce, is intended for illegal out-
of-state export, or has expanded THC content.?° State
regulators tested 212 of 335 registered hemp grows in
Jackson and Josephine counties and found that 54%
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contained illegal cannabis. At 76 sites, growers refused
to allow inspectors onto the land at all.!

Oklahoma legalized medical (though not recreational)
cannabis in 2018,?? and since then has seen a boom

of both legally- and illegally operated cannabis farms.
The state now boasts more retail cannabis stores than
Colorado, Oregon, and Washington combined, and has
more than 9,000 legal licenses for cannabis farms—
eclipsing California, despite having only one-tenth

of California’s population.?® Oklahoma is particularly
attractive to new operations looking to turn a profit due
to the low startup costs for labor and licensing, cheap
land, and minimal regulations on the existing legal
market.?* While obtaining a license requires a two-year
residency requirement, these farms will generally use
“ghost owners” to purchase property to circumvent
that requirement, as was the case in a 2022 bust in
which officials seized over 100,000 pounds of illegally
cultivated cannabis.?® The problem may be even bigger
than those numbers indicate; with Oklahoma’s boom
in cannabis cultivation, the state’s Medical Marijuana
Authority has only been able to inspect a quarter of
licensed businesses as of February 2022.26

In Colorado, and particularly Denver, illegal grow sites
in private homes are commonplace.?’” Some sources

link this to a 2015 Colorado state law that limited
unlicensed growing collectives to 36 plants in com-
mercial spaces, which may have led growers to move
their operations into residential houses.?® These illegal
grows are generally first identified by exorbitant energy
usage. In one case, a home’s electricity use rose to
38,477 kilowatt hours in one day—over 1,200 times the
average American’s daily usage—making them a target
for investigation by federal law enforcement.?’ In 2019,
federal prosecutors discovered over 500 private res-
idences that were being used as part of a large-scale
illegal cannabis operation in the Denver area.3°

The Exploited Labor Fueling the Illegal
Cannabis Industry

The illicit cannabis industry is fertile ground for human
trafficking. As law enforcement ramp up investigations
into illegal grow operations, they are discovering victims
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who have been working for little to no pay in unsanitary
and dangerous conditions.3! Workers have been found
stranded and isolated in remote forests, crammed into
shipping containers, or living in make-shift shanties
without access to electricity, running water, and outside
communication.®

Traffickers target vulnerable populations—such as
runaway youth, individuals suffering from substance
use disorder, and persons experiencing homelessness
or poverty—and force, coerce, or fraudulently induce
them into working on illicit grow sites.® They also target
migrant workers and undocumented persons, some of
whom have been brought to the U.S. for the explicit pur-
pose of providing labor to the illicit cannabis industry.3*
Traffickers frequently rotate migrant workers through
multiple grow sites to prevent them from becoming in-
timately familiar with fellow workers or even the site it-
self; some victim-workers do not even know where they
are physically located.? Victims who are discovered and
interviewed sometimes reveal that they have not been
paid at all for their labor, despite being told they would
receive a percentage of profits after harvest.3°

In some cases, victims are worked to death, leading to
the discovery of bodies at grow sites, or workers being
anonymously dropped off at hospitals in deplorable
physical conditions.?” The identification of bodies has
occasionally led to the discovery of live victims, though
these workers are not always able to speak with law
enforcement about their experiences.?® Victims who
do come forward describe intimidation from traffick-
ers, who threaten their lives, threaten their families,
and exploit victims’ immigration status to keep them
compliant.?®

Isolated and vulnerable workers are also at high risk
for sexual exploitation,*® sexual assault, and abuse.*!
These abuses are present on large, cartel-driven en-
terprises, but exist along the entire spectrum of illegal
cultivation operations. For example, the isolation of
farms in the mountains of the “Emerald Triangle” has
fostered an environment rife with sexual exploitation
and abuse of women and girls seeking work or com-
munity in this region.*?



STRATEGIES Newsletter

The Hidden Environmental Costs
of Illicit Cannabis: Water, Power,
and Chemicals

In additional to human trafficking, the illicit cannabis
industry poses significant environmental concerns.*
Water theft is one of the most prominent issues: the
volume of illegal cultivation in hot-spot areas has

had a marked impact on surrounding communities’
already-minimal water supplies.** Because peak
cannabis growing season occurs during the summer,
when water levels are generally at their lowest, even
small diversions of rivers and water sources can have
major impacts on the environment, harming wildlife
and causing entire rivers to run dry.* In many cases,
locals near illegal grow sites have complained of dried-
up wells.*® The overuse of water may force some legal
farmers—both those who legally produce cannabis, as
well as those within the general agricultural industry—
out of the market, since they do not have enough water
to maintain their crops.*’ Droughts in these areas have
led to increased wildfires, stretching the already thin
capacity of exhausted and overworked firefighters.*3

Illicit cannabis cultivation has likewise put a strain on
electrical power. Indoor grow-sites use a tremendous
amount of electricity*® and can lead to blackouts in
communities where large or numerous indoor grow
operations are present. In 2015, for instance, a West
Coast electric company attributed seven blackouts to
indoor grow sites in Oregon, causing hundreds of
customers to lose power.>® Another indoor grow site in
California led to a power surge in 2017, which caused a
utility pole fire and a blackout.** International reports of
power outages lend additional support for illicit canna-
bis growths’ negative effects on electrical resources. In
2021, it was reported that Dutch power outages due to
illegal cannabis production are commonplace,®? and in
2022, South Yorkshire, England reported severe black-
outs linked to the town’s illicit cannabis industry.>?

While legal indoor growers often alert their utility
companies of their electricity needs—which can
prompt these companies to provide separate dedicated
circuits for their buildings— illegal grow sites are less
likely to alert their power companies to the increased
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wattage they require. This causes illegal growers to

use significantly more power than the average home

is designed to receive, thereby straining the electrical
grid of the entire neighborhood.> Many states cannot
afford to have this additional strain placed on their
power grids; in California, individual users of electric
power are being asked to limit their usage of energy
for non-essential purposes to off-peak hours to avoid
blackouts, and in many states, older grids that transmit
electricity are already at capacity.®®

Illicit growth operations also lead to the release of tox-
ins into the environment. Cannabis plants themselves
release toxic terpenes, which can be hazardous in an
indoor-grow setting if breathed in by workers at the
site. Unfettered by regulations, illegal growers also use
dangerous chemicals and pesticides on their cannabis
plants, which harm workers, the environment, wild-
life, and ecosystems.?® The harmful chemicals used by
unregulated growers can contaminate the product and
poison users who inhale the chemicals into their lungs.
A 2013 study found that up to 69.5% of contaminants
can remain in smoked illicit cannabis®’— by contrast,
regulated cannabis is held to standards higher than
food-grade products.®® In Oklahoma, some legal dis-
tributors are finding that as much as 90% of the prod-
uct being delivered to them fails to meet state safety
standards for consumption, as it contains traces of
pesticides, heavy metals, or other contaminants.>

Pesticides used on illegal grow sites are often stored

in containers that are dangerously insufficient, like
used Gatorade bottles. This increases the risk that their
contents can leak, poisoning rivers and prompting mass
casualties of endangered species.®® These pesticides
are harmful to humans, as well. They contain chemicals
like aluminum phosphate, which can become an in-
cendiary risk®! when left out in the sun, causing danger
for unwary investigators, ecological surveyors, and
hikers in the area. These pesticides used on illegal grow
sites — which are often banned or severely restricted by
regulatory agencies — can also be extremely poisonous
if handled improperly, leading to immediate symptoms
such as difficulty breathing, chest tightness, abdominal
pain, headache, dizziness, and internal bleeding.®?



STRATEGIES Newsletter

The environmental havoc wrought by the illicit canna-
bis industry has caused widespread concern among
local communities. Residents in Oklahoma have
expressed concern about securing funding to ensure
sufficient clean drinking water due to contaminants
in their existing water supply.®® In late 2021, several
counties in Oregon declared states of emergency due
to the impact of illegal cannabis, prompting legislators
to request additional funding and even dispatch of the
state’s national guard.®*

Holding Offenders Accountable for
Trafficking and Co-Occurring Offenses

Labor trafficking cases and prosecutions are minimal

in the U.S.In 2021, only 140 new trafficking cases were
filed in federal courts—and of these, only 8% involved
forced labor.%®* These prosecutions are also geographical-
ly concentrated: in 2021, 45% of federal districts did not
file a single human trafficking case.®® Federal prosecu-
tions for labor trafficking are sparse even in states with
documented forced labor in the illicit cannabis industry;
federal prosecutors in California, for example, did not
file a single labor trafficking case in 2020.¢” While there
are difficulties measuring state-level prosecutions due
to a lack of consistent reporting and a dearth of informa-
tion on case dispositions, state participants in the Uni-
form Crime Reporting Program reported just 92 arrests
for labor trafficking offenses in 2020.%®

Sex trafficking charges are generally filed more of-
ten than labor trafficking charges. There are large
differences in the way sex and labor trafficking cases
present, which can explain some of this disparity. Law
enforcement has far more latitude and authority to
proactively investigate illicit industries, like the sex
trade, than it has in industries that deal in legal com-
modities, such as generalized agriculture. This high-
lights an urgent need for training and coordination on
how to investigate and handle labor trafficking cases,
and the illicit cannabis cultivation industry is a prime
opportunity to address labor trafficking through proac-
tive investigation.

Even with the wider latitude afforded to law enforce-
ment investigating illicit cannabis operations, there
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is no doubt that labor trafficking cases are incredibly
complex, usually involving a high volume of technical
evidence and victims who are reluctant to participate
in the criminal justice process. Yet it is imperative that
prosecutors at both state and federal levels hold offend-
ers accountable for the significant harms they do to
victims and the environment. What follows is guidance
on identifying illegal grow sites, conducting investiga-
tions into human trafficking as well as ancillary offens-
es, such as environmental crimes, and building strong
labor trafficking cases for prosecution.

I. Identify Illegal Cannabis Grow
Operations

The first step to investigating forced labor in the illegal
cannabis industry is to identify the illicit growth
operations themselves. While some labor trafficking
investigations may be prompted by victim disclosures,
such a situation will be rare. The same factors that
make an individual an attractive target for labor ex-
ploitation — poverty, lack of legal status, homelessness,
lack of English proficiency, personal history of trauma,
race, substance use disorder, and other major factors —
make them unlikely to report any malfeasance to law
enforcement. Victims may be told by their traffickers
that they will be deported if “caught” by the government
or criminally charged for acts they have been forced to
engage in. They may even be told that their traffickers
are the only ones who can protect them from law en-
forcement. By proactively identifying illegal cannabis
grow sites and then investigating these operations for
indicators of trafficking and other offenses, law enforce-
ment has the opportunity to build strong, evidence-based
cases that may move forward for prosecution even in the
absence of victim participation or testimony.

At all stages, it is critical for criminal justice system
actors to collaborate with law enforcement at all levels,
regulatory agencies, and victim service providers. This
coordinated response should incorporate existing
multidisciplinary team (MDT) efforts to leverage their
capacity and expertise and avoid duplication or siloing
of efforts. Training of primary investigative agencies, as
well as allied professionals on the ground, are neces-
sary prerequisites for such a coordinated response.
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That training should include, at a minimum, indicators
of illicit cannabis growth, labor trafficking, and envi-
ronmental violations, as well as victim-centered, trau-
ma-informed, and culturally-informed investigations.

Illegal cannabis grow operations will be found in dif-
ferent types of locations, which will require different
strategies for identification.

Illegal Grows on Public Lands

Law enforcement can employ numerous techniques to
identify illicit cannabis sites operating on public lands.
They may search for grow sites by leveraging computer
algorithms to analyze aerial and satellite imagery—for
example, using computer databases to map known legal
grow sites, so that unregistered sites can be more easily
identified.®® Officers can also surveil public lands, focus-
ing their investigations in areas displaying tell-tale signs
of illicit cannabis operations, which may include:

» Impacted vegetation, fish, and wildlife. Flora and
fauna can be exposed to pesticides and other harmful
chemicals. Such signs may be obvious by sight (e.g.,
dead or visibly sickened animals and plants),” or
smell (many pesticides have strong chemical odors
that linger in the air).” They can also be detected by
testing downstream waters for eDNA and chemicals.”?

o Larger than average or prolonged wildfires.

» Diversion of streams and other water sources,
which can be detected through aerial and satellite
imagery.

* Greenhouses, generators, and workers, all of which
can be detected with thermal imagery.

« Commercial vehicles, vehicles with HazMat plac-
ards, and vehicles without proper licensing to
carry tanks of pesticide or water. Investigators can
monitor highways and roads leading into public land
through the use of patrol officers, strategically placed
video cameras, and license plate readers.

Investigators can also collaborate with individuals or
organizations who use or live in proximity to national
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forests and deserts. Environmental and wildlife or-
ganizations, hunters, and fishers can detect some of
the signs of illicit cannabis growth described above
through the course of their day-to-day activities and
may have the most recent, on-the-ground observations
of these areas. It can also be helpful to work with the
USDA-Forest Service to identify sites for surveillance.
Law enforcement should encourage these individuals
and organizations to report any tips or complaints.

Illegal Grows on Private Property in
Remote Areas

Much cannabis cultivation takes place on private lands,
such as the farms located in California’s “Emerald
Triangle”. Given that such growth takes place on private
property, investigators will not be able to use many of
the public surveillance techniques described above.
Although there may be fewer reports of grow sites in
areas where cannabis farming is a long-entrenched part
of the economy, investigators should look for indicators
of forced labor or illicit cannabis growth in connection
with reports of missing persons, violent crimes, and
homicides.” Furthermore, with proper training,
collaboration with environmental agencies and orga-
nizations, and time spent developing contacts with
laborers in both the legal and illicit cannabis industries,
law enforcement can identify suspicious operations and
develop probable cause to secure search warrants for
private premises.

Illegal Grows in More Populated Areas

There are a variety of techniques to identify illicit
indoor grow sites located in more densely populated lo-
cations, such as Colorado. Investigators should be sure
to follow up on any reports or tips from community
members, legal growers/sellers, property owners, land-
lords, motel owners, utility workers, informants, and
conservation groups. They may also detect illicit grow
operations based on observations and reports from law
enforcement service calls, administrative inspections,
and other governmental inspections.”

Building intelligence through community tips will first
require more proactive strategies. Law enforcement
can conduct trainings for inspectors, utility workers,
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and other public stakeholders to raise awareness about
the signs of illicit cannabis cultivation, as well as its
ancillary harms. With increased awareness, these
stakeholders may be empowered to report suspicious
behavior (e.g., excess strains on the power grid). These
reports may corroborate intelligence gathered through
other means or lead law enforcement to evidence of
illicit activity, supporting the probable cause needed

to conduct a search. Law enforcement should also
strengthen connections with communities targeted by
traffickers, although it will take time to build trust and
rapport. As a start, agencies can reach out to victim
impact organizations, immigration attorneys, and com-
munity non-profits.

Law enforcement may also benefit from expanding
existing narcotics units in order to focus more resourc-
es on illicit cannabis growth. Narcotics agents should
be required to receive training on labor trafficking
dynamics, co-occurring environmental harms, and
investigative techniques, including trauma-informed
and culturally sensitive practices.

II. Investigating Human Trafficking and
Environmental Offenses

Collaboration: A Foundational Requirement

Once illicit cannabis operations are identified, law
enforcement must dig deeper than the narcotics
crimes apparent on the surface. Successful investiga-
tions into forced labor in the illicit cannabis industry
requires close collaboration between a variety of
stakeholders. According to a study published by the
Little Hoover Commission, an independent state
agency that oversees the California government, the
dearth of successful labor trafficking investigations
and prosecutions in the state is due in part to a lack of
collaboration between agencies, which are completely
siloed from one another.”

No one can or should be expected to be a master of all
disciplines; multidisciplinary teams should exist even
within departments, where cross-training can facilitate
understanding and synergy. A strong multidisciplinary
team should involve many of the agencies discussed in
Appendix A, so that police officers, federal agents, reg-
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ulatory enforcement, inspectors, criminal prosecutors,
civil attorneys, and service providers can work togeth-
er to hold offenders accountable, provide services for
victims, and remedy environmental harms.

One crucial collaboration is between narcotics agents
and specialized human trafficking investigators, who
have different but complementary skillsets. While
narcotics agents and task forces may be more focused
on opioids, fentanyl, and methamphetamines than
illicit cannabis, anti-trafficking and environmental
specialists can rally public awareness regarding the
collateral harms of the illicit cannabis industry, which
could prompt narcotics units to allocate more re-
sources to respond. Narcotics officers are well-trained
in organized crime investigations aimed at building
strong evidence-based cases that do not rely on civilian
witness testimony, which will be crucial in trafficking
cases where victims are unwilling or unable to partici-
pate. Experienced trafficking investigators, meanwhile,
are proficient at engaging with victims in a trauma-in-
formed manner and assessing the culpability of victims
forced to engage in criminal behavior.”® Trafficking
investigators may also have established relationships
with community organizations that work with affected
populations of victims (e.g., immigrants), which can
address a wide spectrum of victims’ needs.

Law enforcement should draw upon the experience
and resources of any existing local, regional, and state
human trafficking and narcotics task forces. This will
offer law enforcement the manpower to identify and
investigate illicit cannabis sites and provide opportuni-
ties for cross-training. These teams should also involve
other government agencies, such as the U.S. Forest
Service, which may have the technology and expertise
to identify illicit cannabis sites but lack the manpower
for enforcement. Regulatory agencies can also educate
other Task Force members about code violations and
environmental harms, which will be crucial for build-
ing strong investigations and promoting officer safety
while on site.

What follows is a non-exhaustive list of strategies and
tools for multidisciplinary teams to consider on a case-
by-case basis.
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In-Person Surveillance

On public land, officers can identify grows sites, extri-
cate workers/victims,”” and post surveillance cameras.
Traffickers have to come back for harvest to collect

the cannabis. By surveilling the behavior of suspected
traffickers when they return to these sites, officers can
identify them and ideally catch them leaving with the
product. It can be helpful to work with the USDA-Forest
Service to identify sites for surveillance.

Law enforcement can also conduct surveillance outside
of private grow sites in order to help establish probable
cause for a search. They can identify players, gather
evidence, and anticipate the needs of any victims so
services can be ready when an operation takes place. If
vehicles are identified coming and going from the site,
law enforcement may consider seeking a court order for
a tracking device. Occasionally, it is useful to arrest mi-
nor players for isolated violations, such as water theft or
transporting chemicals.” This can aid law enforcement
in the identification of key players within the operation
and provide opportunities to search vehicles, phones,
or GPS devices. Law enforcement can also monitor who
these individuals call from jail—or when they are re-
leased from jail—to identify potential traffickers.

Collecting Circumstantial Evidence of The
Trafficker’s Knowledge and Intent

Labor trafficking charges generally require proof

that the offender has committed some sort of act (e.g.,
recruiting, harboring, transporting) by means of force,
fraud or coercion with intent to exploit the labor or
services of another. Since offenders will generally deny
knowledge of the trafficking scheme — as well as their
intent to exploit labor — it is often critical to collect
circumstantial evidence to help prove a trafficker’s
knowledge and intent.

This involves documenting observations and collecting
as much evidence as possible on the persons involved,
the living and working conditions of the laborers, and
the grow site. Law enforcement should take photos and
videos of the laborers themselves, any food and water, the
workers’ housing, chemicals, and any other key evidence.
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It is also important to document negative evidence.
What is missing that investigators expect to see at a le-
gitimate job site or a staff lodging site? What documents
or notices (e.g., employee rights, safety guidelines and
regulations) are missing that one would expect to see at
a legitimate business? Assess what the laborers do not
have access to — for example, workers without money
are being exploited, and workers without access to their
immigration documents are being controlled.

All workers should be provided with a medical-foren-
sic exam. Forensic nurses can document the physical
signs of exploitation, such as malnourishment and
untreated injuries. Patient statements to a medical pro-
fessional (e.g., regarding exposure to hazardous chem-
icals) will also be useful to demonstrate exploitation
and may be admissible under Federal Rule of Evidence
803(4) or its local equivalent, even if the victim does
not testify at trial.

Digital Evidence and Communications

Communications between traffickers or between traf-
fickers and laborers are often key to successful human
trafficking investigations. These communications can
help establish the identity of traffickers; demonstrate
their knowledge of the illicit cannabis scheme and the
exploitation of labor; establish the relationship between
various players in the enterprise; and provide evidence
of force, fraud, or coercion, among other things.

Prosecutors can seek subpoenas from cell phone
companies to get access to transactional data, such as
call detail records. Access to the content of such com-
munications, however, requires a search warrant or
electronic surveillance order.

Universal Forensic Extraction Devices (UFED) such as
Cellebrite allow trained officers and agents to extract
(or “dump”) the contents of cell phones in the field or at
their headquarters. While these devices are expensive,
require subscriptions to keep the software updated,
and necessitate training on the use of the device,” they
are extremely helpful in downloading large volumes of
evidence. In cases where victims are in possession of
their own phones, UFED in-field technology can enable
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investigators to “dump” the phones on scene and return
them to victims instead of seizing the phones indefinite-
ly. Where UFED is not locally available, law enforcement
should contact regional and federal partners, who likely
have more ready access to such technology.®°

A manual search of phone data can be like finding a
needle in a haystack. Luckily, software systems like
PenLink are available to help process and analyze

the vast amounts of data contained on these devices.
The software was created for Pen Registers,®* but can
also be used to process and analyze phone data, call
records, and Electronic Surveillance Orders (ESOs).8?
Analysts on regional High Intensity Drug Trafficking
Area (HIDTA) teams are equipped with this software
and are highly skilled at using it; these analysts should
be able to assist local law enforcement due to the drug
component of these investigations. Regional and
statewide fusion centers also have intelligence ana-
lysts equipped with this software.

Real-time surveillance may be a valuable tool in larger
investigations. Through Consensual Overhears (COH),
law enforcement can obtain and record substantive
communications with suspects with the consent of a
participant, such as an undercover agent or an infor-
mant; however, such evidence can only be recorded
without a court order in jurisdictions with one-party
consent laws.?® Law enforcement may also consider
video surveillance; this method typically does not
require a court order if no audio is being recorded and
if the area is open to public view, where the target does
not have a reasonable expectation of privacy, such as
on public lands. When illicit growers use pesticides,
law enforcement can seek a warrant for CCTV video
footage from pesticide manufacturers, which could
identify individuals who made the purchase or picked
up these chemicals.

Pen Registers — which require a court order establish-
ing probable cause — can be used to document phone
numbers associated with incoming and outgoing calls
and messages in real-time; the content of calls and
texts may not be intercepted without an ESO.8* They
can also provide real-time cell tower and GPS location
information for devices. With the aid of PenLink soft-
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ware, these devices can establish connections between
players in a criminal enterprise by showing communi-

cations between devices, without providing the content
of communications.

In the event that alternative methods of investigation
are likely to fail or have already been exhausted, law
enforcement may consider seeking an ESO, commonly
referred to as a “wire” or “wiretap”. ESOs authorize the
interception and recording of communications without
consent of any party, whether communication takes
place over a device or in person.® They are typically

a tool of last resort because it significantly impacts
privacy interest. ESO applications also require a high
burden of proof,®® and the investigations themselves
are costly and labor-intensive.?” However, when exe-
cuted correctly, ESOs can be a tremendously valuable
tool in proving the existence of and connecting players
in a criminal enterprise, as well as establishing the
knowledge, intent, participation, and culpability of
individuals in the criminal activity. If successful, they
can greatly mitigate the reliance upon victim testimony
to prove a case. In most jurisdictions, illegal cannabis
cultivation alone is not sufficient to get a wiretapping
warrant; investigators will need to establish evidence of
human trafficking before an ESO is sought.

Records

Law enforcement may pursue a variety of documentation
to build strong labor trafficking cases, including:

« Sales and financial records: Records maintained by
manufacturers and distributors of hazardous chem-
icals such as pesticides may help law enforcement
trace large quantity buyers, which may be indicative
of illicit cannabis growth.

« Vehicle and licensing records: States are required
by federal law to maintain lists of individuals who are
in possession of licenses to transport many common,
legally regulated pesticides and make those records
available to Homeland Security.®® State governments
may impose additional regulations on individuals
and vehicles transporting hazardous chemicals.
While highly sophisticated traffickers will likely avoid
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transporting chemicals under licenses that can be
traced back to them, law enforcement should consider
requesting information on trucks observed during
surveillance from the Federal Motor Carrier Safety Ad-
ministration (FMCSA), the Department of Transporta-
tion (DOT), or the state’s Department of Motor Vehicles
(DMV); they may be able to help identify individuals
connected with any vehicles spotted transporting
pesticides to illicit grow sites.

e Property Records: Determining who owns the pri-
vate land, residence, or business where the grow site
operates may assist law enforcement in distinguish-
ing traffickers from victims. Property owners are not
always targets, however; they may be witnesses or
informants. Records of other properties or businesses
owned by the same people or connected individuals
may lead investigators to other parts of the criminal
enterprise or how the proceeds are laundered.

On-Site Operations

Labor trafficking investigations usually involve on-

site operations, the circumstances of which will vary
considerably from case to case. They may involve the
execution of an arrest warrant for a suspect or sus-
pects, the execution of search warrants, various types
of covert or undercover operations, or a combination

of any/all of these activities. In some cases, an entire
case could blossom out of a single, routine operation; in
others, an investigation might involve dozens of opera-
tions over the course of months.

The timing of such operations, as well as any predicate
investigative steps, will also be highly variable. Law
enforcement may want to wait to execute an arrest war-
rant until these targets return to the site to retrieve the
cannabis product; such information can be surmised
from conversations with disclosing victims, phone
dumps, or real-time surveillance methods.

Once law enforcement establish the safety and security
of the scene, they should consider how individuals will
be separated, transported, interviewed, and offered
services. Personnel should be trained to recognize
common indicators of trafficking — e.g., lack of access
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to passports/documents, cellphones, personal protec-
tive equipment, and/or money — and avoid arrest of
any individuals who may be victims. At all stages of the
operation, officers should ensure they are interacting
with all victims and witnesses in a trauma-informed,
culturally-sensitive manner. This includes, but is not
limited to:

e Ensuring that victims/witnesses are separated and out
of sight from one another and from traffickers before
speaking with investigators, both to ensure victim/
witness privacy and to prevent intimidation.®

 Being prepared with a plan for when body-worn
cameras will be activated and deactivated.

e Planning ahead to provide clothing, food, shelter,
and immediate medical attention to victims.

e Having service providers (e.g., advocacy and legal
services) and interpreters available on site or
available nearby

It is important for law enforcement to seize all of the
money of the trafficker or the criminal enterprise im-
mediately so that it is not hidden by the traffickers’ al-
lies or used for bail, to hire a lawyer, or to flee. In doing
so, the money can be securely retained until sentenc-
ing, at which point the money can be used for victim
restitution or forfeited to the government.”®

In the event that any targets escape an arrest opera-
tion, motion-activated surveillance video may help

to identify them, increasing the chances of arrest at a
later date. It should also be noted that, in the majority
of cases, investigators should not discuss operations
with the media until after high-profile targets have
been apprehended.

Prioritizing Victim Safety and Support

Investigators and prosecutors should anticipate en-
countering victims at various stages of an investigation.
It is critical to employ victim-centered, trauma-in-
formed practices at every stage and during every
interaction in order to protect victim safety, privacy,
and well-being. This will include utilizing trauma-in-
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formed interviewing techniques® and partnering with
systems- and community-based advocates to ensure
that victims’ health, safety, housing, and other service
needs are met. Importantly, workers should be con-
nected to legal services that can solely represent their
interests; such attorneys can address victims’ immi-
gration status (through, e.g., continued presence, U, and
T visas), any potential criminal concerns, and any other
legal needs victims may have.

Investigators and prosecutors should anticipate and
even expect that victims will be unable to participate
in the prosecution of their traffickers, whether due
to language barriers, cultural differences, distrust or
fear of authority, intimidation by traffickers or other
witnesses, legal status, or whatever means traffickers
used to isolate and control them. While victim state-
ments may provide critical investigative leads in a
labor trafficking case, law enforcement should not
expect that this will be the norm. The goal is to build
evidence-based cases that do not rely solely on the
testimony of survivors at trial.

II1. Charging Considerations

Regardless of one’s view of the legalization of marijua-
na, there is no doubt that illicit cannabis cultivation
causes direct harm to human beings, destroys the
environment, and endangers communities. Workers in
this “underground” industry are often forced to work in
unsafe and inhumane conditions; sometimes, they are
dumped in remote areas to work a crop with no way out
and no outside contact. Unsafe and illegal pesticides
and chemicals are used, which poison the environment
and have ripple effects on ecosystems. Water is not only
contaminated, but also stolen from fire hydrants and
diverted from rivers and streams, which exacerbates
the impacts of drought and increases the risk of wild-
fires. The negative impacts of these criminal enterpris-
es are far-reaching, and all types of charges to respond
and protect communities and the environment should
be considered. Such prosecutions are necessary both
to ensure full accountability for the breadth and scope
of the offenders’ behavior, as well as to assist prosecu-
tors strategically in instances where securing victim
testimony is difficult or impossible.
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While illegal cannabis is the financial impetus behind
all the crimes discussed in this resource, priority
should be placed on combatting human trafficking,
which exploits and dehumanizes victims.

Local, state, and federal prosecutors should collaborate
to determine what types of charges can be most readily
proven; which carry penalties to appropriately hold
offenders accountable; and whether federal, state, or
federal and state charges will be brought. Appendix B
provides a non-exhaustive list of potentially applicable
federal crimes and regulations.®?

Trafficking Charges

Generally, human trafficking offenses are serious
felonies carrying robust potential penalties, including
substantial prison sentences.”® It is important to charge
strategically—it is not enough to charge quickly and set-
tle for the easiest charges. Picking “low hanging fruit”—
i.e., charging the workers who handle the day-to-day
operations of the illegal grow site — often fails to hold
the most culpable offenders accountable while perpet-
uating harm to and exacerbating trauma of victims.
Investigators and prosecutors must apply a nuanced
assessment of culpability to determine who should be
charged, and with what. Answering the following ques-
tions will help guide the analysis:

« Are recruiters and smugglers of labor and drugs
also guilty of trafficking? There may or may not be
evidence that recruiters and smugglers had the requi-
site knowledge/intent to support a trafficking offense.

» How do investigators and prosecutors establish
knowledge/intent on the part of the individuals
who own the illegal cultivation operation?

o Is there enough to prosecute all members of a
larger criminal enterprise/cartel? If not, who
should be charged?

* Does delaying charging of low-level management
help secure additional evidence against higher-
level members of the illegal operation? Where there
are layers or a hierarchy to a criminal enterprise,
filing charges against low-ranking parties can alert
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the larger targets to law enforcement’s investigation.
Information may be disclosed in the arrest process,
bond hearings, or discovery, which may prompt
flight, witness intimidation, or destruction of evi-
dence. This analysis will always be case-specific and
should involve an assessment of the relative culpa-
bility of the charged individual, their flight risk, the
likelihood that they will be detained if charged, and
what other evidence is needed to charge higher-level
members of the criminal enterprise.

¢ Are the individuals who work in the fields and/or
run the day-to-day operations being trafficked?
When deciding if an individual will be charged, pros-
ecutors should consider the totality of the circum-
stances to determine whether an individual has been
forced, fraudulently induced, or coerced into the acts
underlying the crime. Evidence of exploitation may
include but is not limited to: lack of access to phones,
money, immigration documents, protective equip-
ment, or adequate food, shelter, and/or water; physical
injuries; the workers’ unawareness of their physical
location; or their fear of other workers or bosses higher
up in the operation. It should be noted that threats and
coercion can be psychological, including taking
advantage of an individual’s immigration status.”

* Does an individual exist somewhere in the middle
of the culpability spectrum? Consider each indi-
vidual’s involvement in the illegal growth operation.
Some workers may be completely involuntary partic-
ipants, while others may be traffickers and owners.
Others will fall somewhere between—perhaps they
were voluntarily complicit in the business, or they
managed or recruited others, but have themselves
suffered trauma or have been coerced in some way
during their work at the operation. Is there any evi-
dence that workers or low-level managers were under
duress when committing a crime?

* Would charges trigger compulsory joinder or
double jeopardy issues (in your jurisdiction or
others) with regard to other charges in the future?
And are there compelling reasons to move ahead with
charges? This complex legal analysis should involve
prosecutors before take-downs.

A

Issue #23 « July 2023

Environmental Charges

Environmental violations and theft of water and util-
ities vary in terms of seriousness, ranging from civil
penalties to felonies under state laws.®® Civil violations
may become criminal offenses, and misdemeanors
may be escalated to felonies, depending on the extent
of damage caused. Criminal offenses may be applicable
for a variety of actions, including but not limited to:

e Water theft

o Water or environmental pollution

e Vandalism

« Violations of pesticide regulations

¢ Dangerous handling, storage, or transport of pesticides

o Theft of a utility like electricity

Environmental violations may also aggravate or elevate
a substance-related offense. In California, for instance,
unlicensed cannabis cultivation is a misdemeanor
offense, but certain environmental violations are
aggravating factors, which can elevate the cultivation
charge to a felony.”®

Substance-Related Charges

Depending on the circumstances, prosecutors may levy
charges for illicit cultivation, possession or possession
with intent to distribute or sell, or drug trafficking.
These charges vary in seriousness depending on the
jurisdiction; the amount of cannabis cultivated, pos-
sessed, or sold; and a variety of aggravating factors.””

The importance of narcotics offenses, even where they
do not carry significant penalties, should not be dis-
counted. One of the most significant obstacles to identi-
fying cases of labor trafficking is that law enforcement
has no legal basis to investigate businesses in legal
industries without a complaint of wrongdoing. Here,
illicit cannabis cultivation can be a point-of-entry to in-
vestigate further offenses involving harm to people and
the environment. Furthermore, charging narcotics of-
fenses along with human trafficking offenses can serve
to hold offenders accountable if trafficking charges
later fall apart, since narcotics charges can typically be
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proven without civilian testimony. The circumstances
of how the perpetrators abused and exploited their
workers and poisoned the environment can also serve
as aggravation at sentencing, usually without victim
testimony as well.

Civil and Regulatory Violations

Prosecutors should partner with specialized civil
attorneys and allied agencies to ensure that civil
and regulatory violations are addressed, including
those involving:

» Operating in violation of cultivation licensing rules and
regulations, or lapse or technical defects in licensure®®

¢ Employment/labor violations®
e Violation of minimum wage laws/wage theft

« Violation of workers compensation laws (e.g.,
failure to secure workers compensation insur-
ance; insurance fraud)

e Violation of unemployment insurance laws
(e.g., failure to secure unemployment insurance;
insurance fraud)

e Violation of Fair Labor Standard Act laws regarding
overtime, meal breaks, rest breaks, etc.

e Violation of Notice Requirements'®

e State water codes on diversion and use of rivers
¢ Civil environmental laws
e Nuisance claims

» Toxic Tort (private civil action based upon personal
exposure to toxic substances)

IV. Pre-Trial and Trial Strategies

Once a labor trafficking case is charged or indicted,
the prosecutor must take into account a number of
considerations to maximize the chance of a just
outcome. Although none of the strategies discussed
below are unique to labor trafficking prosecutions,
they are especially critical to leverage in these cases
due to the special needs of victims, the heightened
chance for intimidation, and the need to educate jurors
on case dynamics.
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Working with Victims and Their Advocates

Prosecutors should meet with survivors as early as
possible in the case to build and maintain trust. For
victims whose primary language is not English, pros-
ecutors’ offices must ensure the availability of highly
qualified interpreters—both to ensure the accuracy of
information communicated and to help victims feel as
comfortable as possible. It is also critical for prosecutors
to employ a trauma-informed, culturally sensitive
approach during all victim interviews and interactions.
Victims of labor trafficking have undoubtedly experi-
enced months or even years of trauma, impacting their
ability to disclose or participate in the criminal justice
process. Trauma-informed interviewing techniques
can enable prosecutors to establish rapport with vic-
tims, maximize victims’ ability to disclose, and miti-
gate the chances that they will be further traumatized
by the system.'%

Victims and witnesses should also be connected with
community services, including community-based
advocacy and legal services at the earliest possible op-
portunity. Community-based advocates serve a critical
role; as non-governmental actors, they may develop
privileged or confidential relationships with their clients
and thus may be protected from compulsory testimony
and discovery. This provides a safe space for survivor
disclosure. Community organizations also have deep
ties to local resources, including housing, which will be
crucial for labor trafficking survivors who are transient,
migrants, or who otherwise lack a permanent residence
or ties to the community. These organizations can also
set victims up with attorneys who can represent them in
immigration and other legal proceedings.

Prosecutors should ensure that all witnesses who have
engaged in criminal behavior — either at the behest of
their traffickers or otherwise — are assigned defense
attorneys who can zealously advocate for their inter-
ests.12 A witness’s court testimony or statements to
law enforcement or prosecutors will implicate their
5th amendment right against self-incrimination. These
issues are best navigated by working with the victim’s
attorney, and if appropriate, providing immunity. In
the event that a victim or witness of labor trafficking
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has already been convicted of a crime that is later
determined to have resulted from their victimization,
prosecutors may work with the individual’s lawyer to
seek appropriate criminal relief, such as vacatur and
expungement.

Prosecutors should also enlist the assistance of their
in-house victim-witness advocates to provide case-lev-
el support. These advocates can make sure victims are
kept informed of various stages in the criminal justice
process, advised of their rights, treated appropriately
within the justice system, and connected to community
services. Advocates employed by prosecutors’ offices
can also serve as a consistent contact between vic-
tims and the system, demystifying the criminal justice
process for victims while keeping prosecutors apprised
of any important victim updates (e.g., changed address,
potential witness intimidation).

Immigration Relief

Where a case involves immigrant victims, a prosecutor
should consider how to support any applicable im-
migration relief, such as T or U visas!® or Continued
Presence status.

These immigration benefits will not only help prose-
cutors seeking to ensure their witnesses’ availability
to testify at trial; they will also enable victims to work
legally, access state and federal benefits, and escape
traffickers’ immigration-related abuse tactics.

In light of prosecutors’ duties to comply with proper
discovery requests, as well as their obligations under
Brady and Giglio, immigration benefits will always be
disclosed to defense attorneys, who may attempt to
undermine the credibility of testifying witnesses by
claiming they are lying on the stand in exchange for
legal immigration status. There are a number of ways
to counter this defense. Visa certification should

never be conditioned upon the victim’s cooperation

or testimony. Victims should also understand that law
enforcement and prosecutors have no authority to
approve the final visa application or other immigration
relief. Prosecutors can reinforce this information while
preparing victims for direct and cross-examination to
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ensure that victims are prepared to respond truthfully
in response to questions at trial. Finally, prosecutors
may consider calling a witness to explain the law en-
forcement agency’s or prosecutor’s office’s limited role
related to immigration relief. They may also consider
calling an expert witness to explain applicable immi-
gration and visa information.

CONCLUSION

The illicit cannabis industry has a profoundly negative
impact — one that goes far beyond the side-stepping of
narcotics laws and regulations. Laborers of the industry
are often forced, fraudulently induced, or coerced into
working on these grow sites with subsistence or no
wages in hazardous conditions. Often lacking access
to cell phones or immigration documents, they are
effectively cut off from the outside world, unable to
contact family or seek assistance. The ones who make
it out alive suffer from long-lasting trauma, injury,

and illness.

Illicit cannabis sites also pose serious harms to the
environment. They exacerbate existing water short-
ages; increase the risk of forest fires; pollute ground
water; and expose humans, animals, and plants to
toxic pesticides.

These harms must be rectified, and further harm must
be prevented. Criminal justice actors are well-posi-
tioned to lead a multidisciplinary effort to identify
illicit grow sites and investigate labor and prosecute
trafficking and co-occurring offenses. By leveraging
the strategies discussed above, law enforcement and
prosecutors can hold traffickers accountable while
protecting and achieving justice for victims.
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Agency Role

State Department of Justice
and Attorney General

Statewide prosecution (criminal & civil), training, and coordination.

State District Attorney’s Association

Statewide training & education in the justice system.

Local District Attorneys

Initiates and tries criminal cases originating under state law.

U.S. Attorneys’ Offices

Initiates and tries criminal cases originating under federal law.

Department of Industrial Relations

« Leads Labor Enforcement Task
Force (LETF)

Conducts investigation into employment-related misdoings related to
violations of minimum wage laws, overtime laws, failure to carry worker’s
compensation insurance, etc.

DIR has a small team of peace officers not directly tasked with human
trafficking but has collaborated in multi-faceted prosecutions.

« LETF has 10 teams of investigators from various agencies in need of
training on identification & investigation of labor trafficking.

Employment Development Board

« Leads Joint Enforcement
Strike Force on Underground
Economy (JESFUE)

« Member of TRUE TF

Investigates payroll tax violations, unemployment fraud, worker’s comp
violations, etc.

28 investigators intended to deter underground economy and investigate
violations typically co-occurring with labor trafficking.

Capacity for surveillance, undercover, and detective work but lack human
trafficking training.

Keeper of statewide labor data.
» Works with local law enforcement through JESFUE

State Franchise Tax Board
« Member of TRUE TF

Investigates state tax fraud by employers and has worked with law enforcement
on sex trafficking cases, but lacks exposure to labor trafficking.

Trained financial/fraud investigators can help track money, identify/investigate
ancillary crimes, and serve as expert witnesses.

State based Department of Fair
Employment & Housing

Investigates, mediates, & prosecutes labor related civil complaints — but does
not have any law enforcement force of its own.

Human Trafficking Task Forces
(HTTFs)

Often focused on coordinating responses for sex trafficking work than labor,
but can help rally resources and committed stakeholders, but could need
labor-specific training and additional partners at the table.

Department of Insurance

Maintains records of (among other things) workers compensation insurance
if the employer is actually paying into it.

Insurance companies' Special
Investigative Units

Work with civil law firms — may be an arm to expand discovery when a
concurrent civil labor trafficking case is filed.

Equal Employment Opportunity
Commission

Provides civil remedies for victims exploited/abused based on race, gender,
nationality or other protected status
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Agency Role

U.S. Department of Agriculture:
Forest Service

Forest Police patrols national forests
« Grossly understaffed for the area they cover.

- Have created computer algorithms to ID illegal grow sites from aerial
& satellite imagery.

« Environmental DNA (eDNA) can detect traces of marijuana in water
collected downstream.

Legal cannabis industry

Potential source of intelligence regarding who is recruiting workers, source of
marijuana, etc.

Wildlife ecologists and
environmentalists

Potential source of intelligence, especially in tracking impact of pesticides to
the source; and can help public awareness of labor & environmental issues

Outdoor enthusiasts (hunting,
fishing, camping, hiking...)

Potential source of intelligence regarding animal deaths, which might be
indicators of chemicals used at illegal grow sites.

Cannabis Removal on Public Lands
Project (CROP)

Works to clear and remediate effects of illegal cannabis cultivation on
public lands.

County and State Department of
Fish and Wildlife

Potential source of intelligence, and can help public awareness of labor &
environmental issues

State-based Bureau of Land
Management

Manages public land for a variety of public uses including legal agriculture,
timber harvesting, recreation, and cultural and historic resources.

U.S. Drug Enforcement Agency
(DEA)

Enforces and investigates federal narcotics violations, including marijuana
distribution. Coordinates many narcotics task forces, including many in CA,
can help rally TFOs for training on how to identify labor trafficking in the
course of drug investigations and operations on grow sites.

National Guard

Supports local, state, federal, and tribal law enforcement in counterdrug
enforcement; can help rally TFOs and disseminate training on identifying
labor trafficking during narcotics investigations.

U.S. Department of the Interior

Maintains national parks, provides for their public use.

Local High Intensity Drug
Trafficking Areas program (HIDTA)

Provides assistance to Federal, state, local, and tribal law enforcement
agencies operating in areas determined to be critical drug-trafficking regions.

Staffed with analysts from various agencies who aid in analysis and
info sharing for LE at all levels.
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Agency Role

Department of Homeland Security Secures the homeland from outside threats, including terrorists, cartels,
human and narcotics smugglers. Homeland Security Investigations division
(HSI) has taken on the fight against human trafficking as a specific threat in
their mission, and partner with many HTTFs. Maintains assets/agents/
resources/partners inside and outside the US, and access to information
about entry and removal from the country.

Can grant Continued Presence to suspected survivors of human trafficking to
provide legal status (and work authorization) to undocumented persons who
may be useful to investigation.

Federal Bureau of Investigation Primary investigative branch of US-DOJ for domestic crimes. Central partner
in most HTTFs and violent crimes task forces.

U.S. Occupational Safety & Investigates worksite conditions complaints and sets national standards for
Hazard Administration (OSHA) worker conditions.
Internal Revenue Service Investigates federal tax crimes. Financial analysts often partner with
narcotics investigators at HIDTA. Some have limited familiarity with sex
* Some agents/analysts are trafficking to flag Suspicious Activity Reports (SARs) to LE.

detailed to HIDTA

U.S. Department of Labor (DOL) Investigates violations of the Fair Labor Standards Act
« Wage & Hour Division
 Office of Inspector General

State Water Resources Provides permits and receives reports on discharge and spill of toxic or
Control Board hazardous materials such as pesticides, oversees regional water resource
control boards in CA.

State-based OSHA Investigates violations of labor protections under state law.

State-based Department of Sets regulations for agricultural standards.
Food and Agriculture

State and local Department Regulates pesticide sales and provides licenses for manufacturing, sale,
of Pesticide Regulation transport, and use of regulated pesticides.

National Center for Provides information services, training and technical assistance, and a
Farmworkers Health variety of products to community and migrant health centers nationwide,

as well as organizations, universities, researchers, and individuals involved
in farmworker health.
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APPENDIX B

Crime Type Charges

Illegal cannabis
cultivation

21 U.S.C.A. § 841 Possession with Intent to Deliver/Manufacture

21 U.S.C.A. § 856 Maintaining Drug Involved. Premises (<20yrs for purpose of
“manufacture” or storage)

Fed Sent Guidelines (FSG § 2D1.1):
* Level 14 = 10-20kg (c 13)
* Level 16 = 20-40kg (c 12)
* Level 24 = 100-400kg (c 8)

+ 2 levels on state or fed land (b 15)

+ 2 levels with exploit labor (b 16)

Labor trafficking

Forced Labor 18 U.S.C.A. § 1589
Labor Trafficking 18 U.S.C.A. § 1590, 22 U.S.C § 7102(3)

Unlawful conduct with respect to documents in furtherance of trafficking, peonage,
slavery, involuntary servitude, or forced labor 18 U.S.C. § 1592

Environmental
crimesto4

33 U.S.C.A. § 1251-1387 Water Pollution and Control Act
7 U.S.C.A. § 136 Federal Insecticide, Fungicide, and Rodenticide Act
49 U.S.C.A. § 5101-5127 Transportation of Hazardous Materials

42 U.S.C.A. § 9601-9675 Comprehensive Environmental Response Compensation
and Liability Act

42 U.S.C.A. § 300f-300j The Safe Drinking Water Act

Other potential
charges

Racketeer Influenced and Corrupt Organizations (RICO) 18 U.S.C. § 1961205
Sex Trafficking 18 U.S.C. § 1591

Harboring, transporting, and concealing unauthorized aliens 8 U.S.C. § 1324
Visa fraud 18 U.S.C. § 1546

Laundering of monetary instruments 18 U.S.C. § 1956

Stalking 18 U.S.C.A. § 2261A

Child Sexual Exploitation 18 U.S.C.A. § 2251

Trafficking for the purposes of prostitution 18 U.S.C.A. § 2421

Sexual Abuse 18 U.S.C.A. § 2242

Abusive Sexual Contact 18 U.S.C.A. § 2244
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54 Don Fish, lllegal Marijuna Grows: Electric Connections, Tri-Com-
muniTy NEwsPLus, May 3, 2021, https://4newsplus.com/ille-
gal-marijuana-grows-electric-connections/.

55 Rebecca Heilweil, The US power grid isn’t ready for cli-
mate change, Vox, July 3 2021, https://www.vox.com/re-
code/2021/7/3/22560691/power-grid-climate-change-heat-
wave.

56 Eric Westervelt, lllegal Pot Operations In Public Forests Are Poi-
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57 Nicholas Sullivan, Sytze Elzinga, & Jeffrey C. Raber, Contamina-
tion of Pesticide Residues in Cannabis Smoke, J. ToxicoLoay (2013),
http://dx.doi.org/10.1155/2013/378168.

58 Natalie Fertig, How Legal Weed is Killing America’s Most Famous
Marijuana Farmers, PoLitico, June 4, 2019, https://www.politico.
com/magazine/story/2019/06/04/humboldt-county-marijua-
na-farmers-regulations-227041/; Cal. Dep’t of Fish and Wild-
life, CDFW: Why California cannabis growers face more regulations
than other farms, RECORD SEARCHLIGHT, Dec. 9, 2020, https://www.
redding.com/story/life/2020/12/09/why-california-canna-
bis-growers-face-more-cdfw-regulations-than-other-farm-
ers/6482281002/.

59 Kaitor Kay, Processor: Oklahoma marijuana failing inspections,
KFOR, Jan. 19, 2022, https://kfor.com/news/medical-marijua-
na/processor-oklahoma-marijuana-failing-inspections/.

60 Julian Smith & BioGraphic, lllegal Pot Farms Are Poison-
ing California’s Forests, THE ATLanTic, Mar. 31, 2017, https://
www.theatlantic.com/science/archive/2017/03/backcoun-
try-drug-war/521352/.

61 Cody Sullivan, Cleaning Up Illegal Marijuana Grow Sites, U.S.
DeP’T oF Acric., Aug. 21, 2017, https:/www.usda.gov/media/
blog/2017/08/21/cleaning-illegal-marijuana-grow-sites.

62 CaL. DEP’T OF PEsTICIDE REGUL., A PoCKET GUIDE TO PESTICIDES FOUND IN
ILLEGaL CannaBis GrRow OpPERATIONS, https:/www.cdpr.ca.gov/docs/
cannabis/pocket_guide.pdf.

63 Rural water wrap-up: Infrastructure funding on the horizon, OKLA.
State Univ. Press, Dec. 20, 2021, https://extension.okstate.edu/
articles/2021/rw4.html.

64 Jamie Parfitt, Jackson County asked for National Guard help
with marijuana emergency, but it’s unlikely to happen this year,
KDRV NEews, Jan. 12, 2022,;https:/www.kdrv.com/news/local/
jackson-county-asked-for-national-guard-help-with-mar-
ijluana-emergency-but-its-unlikely-to-happen/article_94c-
feeed-4e4h-570a-bcfl-3cfca7eOabal.html; Commissioners declare
state of emergency for illegal marijuana operations, THE WorLp, Oct.
28,2021, https://theworldlink.com/news/local/commission-
ers-declare-state-of-emergency-for-illegal-marijuana-opera-
tions/article_6d31c610-35d0-11ec-8619-9b0dab46df6f.html.

65 FEEHS & CURRIER WHEELER, 2020 FEDERAL HUMAN TRAFFICKING REPORT
(Human Trafficking Inst., 2021) https://traffickinginstitute.
org/wp-content/uploads/2022/01/2020-Federal-Human-Traf-
ficking-Report-Low-Res.pdf.

66 Id.

67 FEens & CURRIER WHEELER, supra note 64. That same year, Okla-
homa had 6 federal trafficking cases, two of which were labor
related. Id. Oregon only had one federal trafficking case in
2020, and it was a sex trafficking case. Id.
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68 HumaN TRAFFICKING Data CoLLECTION AcTiviTiES, 2021 (U.S. Dep’t of
Just., 2021), https://bjs.ojp.gov/content/pub/pdf/htdca21.pdf.

69 Diane Banegas, lllegal Marijuana Sites Can’t Hide From Science,
U.S. DepP’T oF Acric., Aug. 2, 2021, https:/www.usda.gov/media/
blog/2018/07/11/illegal-marijuana-sites-cant-hide-science.

70 See, e.g., Bettina Boxall, Poisons on illegal pot farms in Sierra linked
to fisher deaths, LA TiMes, June 27 2013, https:/www.latimes.
com/science/sciencenow/la-sci-sn-marijuana-fisher-sier-
ra-nevada-20130627-story.html.

71 CaL. DEP’T oF PesTICIDE REGUL., PESTICIDE ODOR, https:/www.cdpr.
ca.gov/docs/dept/comguide/odor_excerpt.pdf.

72 The EPA approves a wide array of tests that can be used to
detect the presence of pesticides in a water sample, which
involve varying degrees of training and technical knowl-
edge to conduct. See Approved CWA Chemical Test Methods,
Env'T ProT. AGENcy, https://www.epa.gov/cwa-methods/ap-
proved-cwa-chemical-test-methods (last visited May 22,
2023). Law enforcement interested in detecting pesticides
should consult EPA guidelines for the best use of such testing
methods.

73 As discussed supra, law enforcement have followed investiga-
tive leads in homicide cases to find grow sites in Oregon and
other areas. While a missing persons report is not by itself
indicative of labor trafficking, a missing persons reports in
conjunction with other evidence of forced labor may provide
an investigative lead. For example, law enforcement may wish
to target surveillance in grow site areas with large numbers of
missing persons. See generally U.S. DEP'T OF STATE, TRAFFICKING IN
Persons ReporT (June 2021), https:/www.state.gov/wp-content/
uploads/2021/09/TIPR-GPA-upload-07222021.pdf.

74 This might include water control boards, boards that control
pesticide regulation, and environmental agencies, to name
a few.

75 LitTLE HoovER CoMMISSION, LABOR TRAFFICKING: STRATEGIES TO UNCOVER
tris Hiopen CriMe (Sept. 2020), https://lhc.ca.gov/sites/lhc.
ca.gov/files/Reports/251/Report251.pdf.

76 See generally Webinar by Beth Jacobs, Shamere McKenzie, and
Dalia Racine, Assessing Culpability: Context Before Conviction,
AEquitas (Nov. 24, 2020), https://www.youtube.com/watch?v=Z-
5vyMW?7-S8M.

77 The safety of victims should be law enforcement’s prima-
ry concern; surveillance should never be prioritized when
potential trafficking victims are at risk of immediate physical
danger. The length of surveillance and the safest extraction
plan for potential victims is highly situation-dependent and
should be discussed carefully by the recovery team prior to
any operation.

78 This requires a very sensitive balancing of considerations on
a case-by-case basis in consultation with partners, including
prosecutors. Consideration must be given not only to officer
and victim safety and investigation integrity, but also to legal
issues like compulsory joinder and double jeopardy, so as
not to shield a target against more serious charges down the
road. Furthermore, although individuals transporting water
chemicals to and from sites are generally higher up within the
labor trafficking scheme, where there are indicators that such
an individual is a trafficking victim, arrest should be avoided.
See, e.g., Jacobs, McKenzie, & Racine, supra note 76.
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79 Training will also be necessary in order for the law enforce-
ment officer to be able to testify effectively about the ex-
traction at trial.

80 Furthermore, federal funding may be available to law enforce-
ment agencies in need of this equipment. Contact AEquitas at
info@aequitasresource.org for details.

81 See discussion infra.
82 Id.

83 A one-party consent law refers to a law that criminalizes the
interception or recording of a wire, oral, or electronic commu-
nication unless one party to the conversation consents. See,
e.g., Va. Code. § 19.2-62. A two-party consent law, on the other
hand, requires both parties to consent before a communica-
tion can be legally recorded. See, e.g., Cal Penal. Code § 632.

84 See discussion infra.

85 A pen register is inherent in any ESO which involves a phone,
so PenLink software will be essential.

86 To grant an eavesdropping warrant at the federal level, a
judge must determine the following based on the facts laid
out in the application: (1) that there is probable cause to
believe that the subject is committing, or about to commit, an
eligible offense, (ii) that there is probable cause to believe that
communications concerning that offense will be obtained
through interception; and (iii) that normal investigative
procedures have been tried and failed or would be unlikely to
succeed if tried. 18 U.S.C. § 2518 (3).

87 ESOs are not a one-size-fits-all magic bullet. Deciding whether
to pursue an ESO requires nuanced consideration. Contact
AEquitas at info@aequitasresource.org for additional resourc-
es and assistance.

88 49 CFR § 171.2(a); 49 CFR § 385.400.

89 For more information in preventing and responding to
witness intimidation, see, e.g., Webinar recording by Audrey
Roofeh and Jennifer Long, Responding to Intimidation in Human
Trafficking Cases, AEquitas (Sept. 27, 2013), https:/www.you-
tube.com/watch?v=ztQm3dnLsTo&feature=youtu.be; see also
TERrEsA GARVEY, THE PROSECUTORS’ RESOURCE ON WITNESS INTIMIDATION
(AEquitas, 2014), HTTPS:// AEQUITASRESOURCE.ORG/WP-CONTENT/UP-
10aDS/2018/09/THE-PROSECUTORS- RESOURCE-INTIMIDATION. PDF.

90 Charlene Whitman, Hitting Them Where It Hurts: Strategies
for Seizing Assets in Human Trafficking 20 STRATEGIES IN BRIEF
(Sept. 2013), https://aequitasresource.org/wp-content/
uploads/2018/09/Hitting-Them-Where-it-Hurts-Strategies-
for-Seizing-Assets-in-Human-Trafficking-Cases.pdf; Lou
Longhitano and Charlene Whitman, Assisting Human Trafficking
Victims with Return of Property and Restitution, 21 STRATEGIES IN
Brier (Feh. 2014) https://aequitasresource.org/wp-content/up-
loads/2018/09/Assisting-Human-Trafficking-Victims-with-Re-
turn-of-Property-and-Restitution.pdf.

91 For more information on trauma-informed interviewing
techniques, see Webinar by Int’l Assoc. of Chiefs of Police &
AEquitas, First, Do No Harm: Trauma-Informed Interviewing (Oct.
24, 2021), https://www.youtube.com/watch?v=0AX9KN_1Nac.

92 AEquitas can provide additional research and information on
state criminal violations upon request.
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93 Eg, Cal. Penal Code § 236.1; 18 U.S.C.A. § 1589; 18 U.S.C.A.
§1590,22 U.S.C §7102(3); 18 U.S.C. § 1592; Or. Rev. Stat. §
163.266; 21 Okla. Stat. Ann. § 748; Colo. Rev. Stat. Ann. § 18-
3-503.

94 See, e.g., United States v. Bradley, 390 F.3d 145 (1st Cir. 2004)
(upholding jury instruction given at trial that advised that
jurors could consider immigrants’ special vulnerabilities,
including their background, physical and mental condi-
tion, experience, education, and socioeconomic status, in
determining whether defendant’s actions were sufficient
to compel immigrants to work) (judgment vacated on other
grounds by Bradleyv. U.S., 545 U.S. 1101 (2005).

95 In California, environmental violations and theft of water
range from civil penalties to misdemeanor offenses and a
few felonies. See, e.g., Cal. Penal Code § 592, Cal. Water Code
§ 13387, Cal. Penal Code § 594, Cal. Food and Ag. Code §
12996, Cal. Labor Code § 6423; Cal. Health & Safety Code
§ 25189.6 Oregon law is slightly more robust, making the
storage or transport of hazardous substances ike pesticides
that cause “substantial harm to the environment” a felony,
Or. Rev. Stat. § 468.920, though negligent pollution can be
charged as a misdemeanor. Or. Rev. Stat. § 468.943. In Okla-
homa, criminal charges can be levied for mishandling haz-
ardous substances like pesticides in several ways, see 21 OKI.
St. Ann. § 1230.4, 21 OKI. St. Ann. § 1230.5, 21 OKI. St. Ann.
§1230.6, 21 OKI. St. Ann. § 1230.7, with penalties ranging
from misdemeanors to felonies based on the impact of any
damage that results. 21 Okl. St. Ann. § 1230.8. Depending on
the monetary value of damage caused, theft of a utility like
electricity might be punishable under criminal law, 21 OKkI. St
.Ann. § 1706, but there are also explicit remedies for thefts of
utilities like water and electricity in Oklahoma’s civil code, 6
OKl. St. Ann. § 23. In Colorado, the penalty for environmental
crimes associated with pollution are felonies. C.R.S.A. § 29-
22-108.

96 Cal. Health & Safety Code § 11358.

97 In Oregon, for example, the cultivation of more than four
but less than eight marijuana plants is a misdemeanor, but
becomes a felony for any amount beyond that, even without
penalties for environmental violations. O.R.S. § 475B.349.
While illegal cannabis cultivation is typically a misdemeanor
under California law, Cal. Health & Safety Code § 11358(c), it
can be elevated to a felony when certain environmental vio-
lations are committed in conjunction with illegal cultivation.
Cal Health & Safety Code § 11358 (d)(3)(A)-(d)(3)(G).

98 In order to operate a legal commercial cannabis growth op-
eration in California, for example, an individual must first
receive a cultivation license from the California Department
of Food and Agriculture, and possibly also permits from the
state and local Water Board and Fish and Wildlife, Culti-
vation without a license will typically be criminal, but the
license itself requires technical compliance, which can be
pursued civilly.

99 There has been a more successful balance of sex and labor
trafficking cases in civil court, where in 2020, 109 labor
cases were filed compared to 91 sex cases. See FEeHs & CURRIER
WHEELER, supra note 64.

100 E.g,, Cal. Civ. Code Ann. § 52.6(b)) requires businesses to post
notice regarding human trafficking.
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101 See Int’l Assoc. of Chiefs of Police & AEquitas, supra note 91. in this context they will provide the basis to seek additional
warrants and surveillance to confirm suspected trafficking
at an illegal marijuana plant. Whether or not a federal office
would or should pursue current charges for environmental
103 For more information on T and U visas, which can benefit ‘.iam‘%ge should be a case-by-case strategy decision made by
victims of labor trafficking, see U and T Visa Certifications, individual offices.
Dep’t of Labor, https:/www.dol.gov/agencies/whd/immi-
gration/u-t-visa (last visited May 22, 2023); see also Training
Tools for Prosecutors on the U Visa, VAWA and Criminal
Court Discovery, Nat’l Immigrant Women’s Law Project,
https:/niwaplibrary.wcl.american.edu/prosecutors-tools (last

102 For more information on assessing culpability, see Jacobs,
McKenzie, & Racine, supra note 76.

105 RICO can be a vehicle for charging players in a criminal
enterprise perpetuating its illicit business through a variety
of different types of crimes. A combination of narcotics and
human trafficking may serve as predicates for RICO charges,

but environmental crimes may not. Melanson v. US Forensic
updated Feb. 2022). LLC, 183 F.Supp.3d 376 (2016) ruled that RICO is precluded
104 While some violations of the Federal Environmental code frohrn aplﬁllcatl?n where a separate, robust federal regulatory
are independent crimes that can be prosecuted by a U.S. scheme [or eniorcement exists.

Attorney’s Office of appropriate jurisdiction, it is likely that
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