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INTRODUCTION
The impact of sexual assault on a victim is devastating and the effects are long lasting. Victims of child sexual abuse 
may suffer physical injury, depression, self-destructive behavior, anxiety, feelings of isolation and stigma, shame, 
poor self-esteem, difficulty in trusting others, a tendency toward re-victimization, substance abuse, and sexual  
maladjustment.1 When the perpetrator is a family member, victims often suffer the emotional scars of guilt, betrayal, 
and fear as well.

Despite the volume of research and literature addressing sexual abuse perpetrated against a child by a family member,2 
individuals inside and outside of the criminal justice system continue to misperceive common dynamics, misunder-
stand victim behavior, and minimize offender dangerousness. Judges and juries unfamiliar with the dynamics of sexual 
assault may overlook offenders’ grooming tactics or misperceive common victim reactions to abuse as evidence of the 
victim’s lack of credibility. Prosecutors handling these cases face unique challenges. The following ten strategies will 
help prosecutors prepare and litigate cases of sexual abuse perpetrated against a child by a family member.3

1. Understand Offender Grooming Techniques
An offender’s primary weapons in the commission of a child sexual assault are the victims’ and other family mem-
bers’ trust and love of him or her. Often minimized, in-home offenders are frequently perceived as less dangerous. 
However, they are “more experienced; more invested; cross more boundaries; are safer from exposure; create more 
betrayal and family conflict; and are more psychologically/emotionally involved in offending.”4 It is essential to recog-
nize that the offender grooms both the victim as well as the victim’s family members. In addition to trust and love, the 
offender uses other nontraditional weapons. For example, “[nice-ness] is a powerful weapon.  When someone is nice, 
it is difficult to confront him, set limits on him, or mistrust him. . . The [offender] is counting on society to perpetuate 
the belief that niceness cannot co-exist with violence, evil, or deviance.”5 Abusers within the family use the trust and 
love which is already built into the relationship to break down all boundaries and turn what should be a nurturing 
role into an opportunity for exploitation. For example, abusers use special secrets, gifts, or special attention to gain 
access to their victims. All of these tactics are designed to strengthen loyalty of the victim.

Offenders exploit their caretaker roles to progressively normalize sexual behavior and content. For example, other-
wise appropriate nudity, such as during bathing, may be used as a grooming tool by the offender to facilitate inap-
propriate touching or exposure to pornographic material. Significantly, the progression of abusive contact is also a 
component of the offender’s sexual gratification.6
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2. Recognize Disclosures are Often Delayed and That the Vast Majority of Victims Never Report
The majority of child sexual abuse victims do not immediately report their abuse;7 some disclose prior child sexual 
abuse during their reporting of a subsequent assault at the hands of a different perpetrator. Others never report their 
abuse to anyone.    

There are countless reasons why victims delay or refuse to report their sexual abuse.8 Many fear their abusers, who have 
either threatened them directly or a member of their family, including pets.9 Others face disbelief when they disclose to 
the non-offending caregiver, often the abuser’s spouse or paramour.  Still others may not disclose out of fear that they will 
not be believed, an idea often suggested and reinforced by the offender. Sometimes, although the child is uncomfortable 
with the abuse, the abuser may have convinced the child that abuse — although secretive — is “normal” or “good.”10 Other 
reasons children delay or do not disclose their abuse include fear of getting in trouble, shame, and even love of the abuser.

Prosecutors should try to discern, understand, and explain the victim’s reason for delaying or deciding not to disclose 
their abuse, where the disclosure is made by a third party.  First, understanding a victim’s barrier to disclosing his 
or her abuse is critical to understanding the dynamics of the abuse and developing an accurate theory of the case. 
Second, despite the considerable research on the dynamics of child sexual abuse and the reasons why victims do not 
report their abuse, considerable misperceptions remain.11 A judge or jury confused by the delay or lack of disclosure 
may require an explanation in order to hold an offender accountable, e.g., if the victim’s love for the offender prompt-
ed her to remain silent about the abuse. Finally, the prosecutor may be able to use the victim’s delay to bolster his or 
her credibility by demonstrating to the jury that the victim has nothing to gain— and in the victim’s mind, much to 
lose — by speaking out and telling the truth about the abuse. 

3. Create a Coordinated, Multidisciplinary (MDT) Approach to Child Sexual Assault and Work with Advocates 
to Keep Victims Safe and Help Them Participate in the Prosecution of a Case 
Sexual violence usually occurs in private, but like all crime, it impacts victims and entire communities.12 Perpetrators of 
sexual assault against children within their family create collateral consequences for the victim relevant to the assault. 
Prosecutors who approach intrafamilial sexual assaults in a multidisciplinary manner minimize these consequences.

Many communities understand the need for collaboration among social systems and have created Sexual Assault 
Response Teams (SART) to provide coordinated responses to sexual violence. These SARTs aim to provide victim-cen-
tered support and services to survivors.  Hospital emergency departments and sexual assault nurse examiner (SANE) 
programs can examine, document, and treat injuries; provide information about and prophylaxis for pregnancy and 
sexually transmitted infections; collect forensic evidence; provide mental health treatment and referrals; and offer 
discharge instructions.13 Sexual assault counselors/advocates can provide a survivor with medical and court advo-
cacy, provide crisis intervention, and offer counseling. Child advocates who concentrate on legal advocacy can help 
address a survivor’s immediate safety concerns, inform them of their legal rights, and protect them and the commu-
nity by seeking to hold offenders accountable in court.14

Sexual assault counselors/advocates provide critical emotional and psychological support to child sexual abuse 
victims during investigations and prosecutions. Even where non-offending caregivers are supportive of the victim, 
advocates are necessary partners to ensure a victim’s safety and provide continued support throughout the trial and 
beyond. Legal advocates can help navigate any legal proceedings associated with family court dependency proceed-
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ings that may arise from the abuse. Prosecutors, therefore, should make it a top priority to develop relationships with 
community-based sexual assault services’ organizations and involve sexual assault counselors/advocates immedi-
ately in the earliest stages of investigations and prosecutions. Advocates can provide courtroom accompaniment and 
explain the court process to victims and their families, providing a critical link between the victim and the criminal 
justice system. They also provide counseling services for child victims that are important to their recovery and that 
can prepare them to testify at trial in the presence of the abuser.15

When the key players are working together in a SART, victims receive a coordinated community response from a 
network of interrelated professionals instead of piecemeal services from separate, independent systems. This coordi-
nation promotes interagency networking and encourages victim cooperation in investigations and prosecutions.

4. Employ Forensic Interviews and Prepare for Common Challenges
Prosecutors must ensure that their jurisdictions are employing competent, established forensic interviewing tech-
niques to avoid any possibility of tainting the disclosure and interview by improper suggestivity. The Zero Abuse 
Project works with states to implement forensic interviewing courses utilizing the ChildFirst® forensic interviewing 
protocol.16 The Zero Abuse Project is the leading national organization for training and resources on forensic inter-
viewing techniques.  Effective forensic interviews are conducted by:  

[F]orensic interviewers [who are] well trained in memory and suggestibility issues, child development, 
cognitive development, the usage of anatomical diagrams and dolls, and must use a forensic inter-
viewing protocol rooted in research. The forensic interviewer must also participate in peer review, 
attend basic and advanced trainings and otherwise stay abreast of the field.17

Defense attorneys frequently challenge the format and content of the forensic interview as well as the expertise and 
approach of the interviewer.18 Prosecutors should be prepared to file appropriate pre-trial motions designed to limit de-
fense attorneys’ access to irrelevant material and to respond to common objections surrounding a forensic interview.19 
For example, defense attorneys commonly file objections to the interview and try to secure video recordings of inter-
views. These recordings contain sensitive, private information with child victims describing the abuse they endured. 
They should never find their way into the hands of sex offenders where they could become a source of sexual arousal.

Additionally, it is critical to remember that there is always more evidence to corroborate the child’s report. Part of 
effective prosecution is introducing evidence that corroborates what might be perceived as a collateral detail in a 
victim’s interview but which cumulatively demonstrates victim credibility. The Zero Abuse Project has volumes of 
resources to assist prosecutors available at https://www.zeroabuseproject.org. 

5. Explain and Address Recantation
Those who perpetrate sex offenses and, unfortunately, sometimes non-offending caregivers, place extraordinary 
pressure on child victims after they disclose sexual abuse. These pressures can be overt, e.g., rejection, intimidation 
or witness tampering, including forcing a child to write a recantation letter. They may also be subtle, such as the 
non-offending parent’s continued contact or relationship with the perpetrator or the perpetrator’s continued access 
to the child through the non-offending parent. Regardless of the method of pressure, the impact is the same: the child 
victim feels pressure to “take back” the allegation in order to keep the family together. 
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When faced with a victim’s recantation, prosecutors should seek out evidence that will rehabilitate and corroborate 
the victim’s initial truthful disclosure. It is critical to introduce evidence that explains the context of the child’s recan-
tation. For instance, did the victim’s mother say she did not believe the victim or that the family would be destroyed if 
the perpetrator went to jail? Such a threat takes on even greater significance in the life of a child if a child protective 
services agency seeks to remove a child from their home and family.

When a victim recants, prosecutors may respond by introducing the testimony of witnesses and any admissible 
evidence that supports the truthfulness of the victim’s original disclosures of abuse.  Prosecutors can also seek to 
introduce statements that the child made to friends, siblings, relatives, medical professionals, child protective service 
workers and the police. 

Prosecutors should be familiar with the relevant rules of evidence.  In some jurisdictions, hearsay statements might 
be admissible as substantive evidence of the reliability of the victim’s initial disclosures of abuse. Every disclosure 
made prior to the extraordinary pressure placed upon the victim by the father and mother to recant is compelling 
evidence that the initial disclosure is true and accurate.20

6. Respond to Intimidation, Witness Tampering, and Obstruction 
In child sexual abuse cases, where the perpetrator is a family member, intimidation, witness tampering and obstruc-
tion is accomplished through both traditional and nontraditional methods. Offending and non-offending caregivers 
often directly threaten child victims, direct them to recant, or otherwise interfere with their ability to participate in 
the prosecution of the perpetrator.21 As discussed above, non-offending caregivers may remain in close communica-
tion with offenders—including those who are in custody. In many jurisdictions, telephone calls initiated by inmates 
are recorded, and recordings of the calls can be requested. These recordings often contain compelling evidence of 
intimidation, witness tampering, or obstruction of justice and serve as persuasive evidence of guilt at trial.

Perpetrators who are related to the victim have broad access to—and information about—the victim, which they use to 
compel the victim’s cooperation. One common tactic of offenders is to use the victim’s own misconduct, e.g., teen drug 
use or underage drinking, to commit their crimes. Offenders use threats to disclose the victim’s illegal conduct or oth-
er misbehavior to continue perpetrating abuse as well as to discourage the disclosure of the abuse. Another common 
intimidation tactic, which is often the hardest to detect and respond to, is the abuser’s exploitation of the victim’s fear 
of destroying the family, to prevent the victim from reporting the abuse.   

Prosecutors can work with advocates to educate victims about offender intimidation tactics. This will enable victims 
to detect abusers’ efforts to intimidate them and to retain evidence of the intimidation.22 Prosecutors should also eval-
uate the evidence of intimidation to determine if it supports additional charges against the perpetrators.23 Prosecu-
tors may wish to file intimidation and witness tampering charges while the abuse case is pending. This may provide 
additional protection for the victim and can collaterally create compelling evidence for a potential motion for forfei-
ture by wrongdoing.24 While evidence of the intimidation behavior alone is enough for a forfeiture motion, a convic-
tion for a forfeiture crime such as witness intimidation, suborning perjury, or obstructing justice can have a powerful 
impact with the Court in determining whether the defendant has forfeited his right to confront the witness.
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7. Understand the Impact of Crawford and its Progeny on Child Sexual Abuse Prosecutions
One of the most common legal issues in child sexual abuse cases is the admissibility of the child victim’s out-of-court 
statements. Child sexual abuse victims commonly disclose their abuse first to a friend or family member.  In some ju-
risdictions, statements made by a child victim concerning sexual or physical abuse are admissible in the prosecution’s 
case in chief under the tender years doctrine.25 Where the abuse is reported to law enforcement, the child is interviewed 
by law enforcement, perhaps through the use of a forensic child interview specialist.  In each of these settings — to the 
friend, family member, and forensic interviewer — the child’s statements might be admissible as substantive evidence. 

In order to be admissible, the prosecution is usually required to proffer the testimony of the witnesses from whom it 
will offer child hearsay testimony. A pre-trial hearing, where the witnesses are called to testify to the child hearsay 
statements, is also required.  

Where the child is unavailable for cross-examination at trial, his or her testimony to law enforcement, the forensic 
interviewer and in some cases the Sexual Assault Forensic Examiner (SAFE) may be objected to as “testimonial” un-
der Crawford v. Washington,26 Davis v. Washington,27 and Michigan v. Bryant.28 In Crawford, the Court held that testimonial 
statements of an unavailable witness could be admitted at trial only when the defendant has had a prior opportunity 
to cross-examine that witness. Although the Crawford holding offers examples of both testimonial and non-testimoni-
al statements, it did not include a specific definition.

In Davis, the Court defined statements made to government agents for the primary purpose of receiving assistance in 
an ongoing emergency as non-testimonial. It defined statements made under circumstances that objectively indicate 
there is no ongoing emergency and the primary purpose of the interrogation is to establish or prove past events po-
tentially relevant to a later criminal prosecution as testimonial.  

In Bryant, the Court reaffirmed the primary purpose test in Davis as an objective test and instructed to look at the to-
tality of the circumstances in determining whether statements to police were made to meet an ongoing emergency or 
to establish or prove past facts.

If the statements are made to a SAFE, the defense might also object on hearsay grounds, claiming that the statement 
does not fall within the medical hearsay exception under the theory that the SAFE was acting as an arm of law en-
forcement. To avoid and respond to these objections, it is important that the SAFE be able to articulate and practice 
philosophy that is focused not on law enforcement, but on providing appropriate specialty medical care to victims 
of sexual violence. In cases where it is established that the victim’s lack of cooperation is the result of a defendant’s 
actions that are designed to cause the unavailability of the victim in order to prevent that victim from testifying in a 
current or future prosecution, the prosecution may introduce a witness’ hearsay statements, subject to hearsay objec-
tions, in a prosecution based on the doctrine of forfeiture by wrongdoing.29 Forfeiture by wrongdoing is the legal rule 
under which prosecutors may introduce at trial a victim’s or witness’ testimonial statements. In order to establish 
forfeiture by wrongdoing, the prosecution must demonstrate that a victim’s or witness’ absence was caused by the 
defendant’s wrongful act intended to prevent that victim or witness from testifying at a trial.30

If a victim is unavailable at trial, the prosecutor must determine whether the abuser caused their unavailability. If this 
is the case, prosecutors must prepare for a forfeiture hearing.31 The prosecutor can introduce the history of abuse 
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between the defendant and the victim; prior charges filed, even if they were withdrawn; testimony from prior cases; 
evidence from police, a prior prosecutor, family, or friends about the victim’s fear of the defendant; evidence about 
the victim’s fear of testifying in prior cases; and anything else that shows the defendant did something to prevent the 
victim from testifying.  Establishing a coordinated community response can help a prosecutor uncover any threats 
or intimidation directed at a victim by ensuring that all of the allied professionals who work with victims are trained 
to recognize and preserve evidence of intimidation. Significantly, hearsay is permissible at a forfeiture hearing. If the 
prosecution successfully establishes forfeiture by wrongdoing, the defendant is precluded from objecting to the intro-
duction of the victim’s testimonial statements based on the constitutional right to confront witnesses.

8. Counter Challenges to Competency
Under Fed. R. Evid. 601, which outlines the general rule of competency, “[e]very person is competent to be a witness 
except as otherwise provided by statute or court rule.” As the rule states, the reader should refer to the court rule and/
or statutes in their individual jurisdictions governing the factors for determining the competency of a child witness. 
It is critical that prosecutors prevent the competency hearing from devolving into a hearing on whether the child’s 
anticipated testimony is believable. The purpose of the hearing is simply to determine whether the child knows the 
difference between the truth and a lie, the consequences of taking an oath, and whether they can accurately recount 
the details of the event to the judge or jury.32 Prosecutors should also file motions to ensure defense questions are 
developmentally appropriate.33

In many jurisdictions, prosecutors should be prepared to address competency pre-trial.  Prior to calling the child to 
testify for the limited purpose of determining competency to testify, the prosecution should consider whether, for 
example, the child’s guardian, school teacher, babysitter, or grandparent should also be called to testify. An adult with 
a close relationship to the child will often be able to testify in a pre-trial setting that the child knows the difference be-
tween the truth and a lie; that punishment or discipline is a consequence for failure to tell the truth; whether the child 
understands the importance of telling the truth; and if the child’s general character is one of truthfulness.34

These same witnesses can be asked to testify about a past event that the child experienced (e.g., the child’s birthday, 
Halloween, or another holiday significant to the child).  With this information in hand, when the child later testifies at 
the competency hearing, the prosecution can then ask the child about this same event, providing the trial court with 
assurances that the child can recall a past event and truthfully present a past fact to the jury. Often, a child forensic 
interview covers these same areas of concern, and this information can also be put before the court to aid the trial 
judge in making a finding of competency. 

9. Effectively Use Experts to Prepare Your Case and Persuade Juries
In certain cases, the prosecutor may want to consider introducing expert testimony on child sexual abuse to ex-
plain victim behaviors: e.g., delays in reporting, continuing to “love” an abuser despite the abuse, common features 
of grooming behavior by perpetrators and their effects on children. Prosecutors should consult the case law in their 
jurisdictions to determine which professionals have been qualified to testify on these issues.35 

In lieu of — or in addition to — introducing expert testimony, prosecutors may also be able to elicit testimony regard-
ing common behaviors exhibited by child victims through fact witnesses, such as medical professionals, counselors, 
or case detectives. For example, case detectives may be able to testify that in their experience, it is common or un-
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common for child victims to delay reporting the sexual abuse. The medical provider who conducted the sexual assault 
examination may be able to testify that in her experience, it is common for child sexual abuse victims to report to her 
that they love their abusers. Prosecutors should talk with professional fact witnesses prior to trial to determine if the 
witness is comfortable proffering such testimony. It is powerful for jurors to hear from a variety of sources that the 
victim’s behavior is, in fact, normal.

Evidence of a defendant’s prior sexual assaults can also assist in explaining victim behaviors.  In many cases, the 
investigation reveals that the defendant has committed one or more prior sexual offenses. These offenses may be 
admissible as “other bad acts”36 or as evidence of “propensity”,37 but prosecutors must consult the case law in their 
jurisdictions to determine the admissibility of this evidence. As set forth in the evidence rules, the prosecution is re-
quired to provide advance notice to defense counsel along with any statements made by the prior victim. 

The testimony of prior victims — victims who were children at the time of the abuse and are now adults — is another 
way in which to explain to the jury that the charged victim’s behavior is not unusual. When an adult testifies to the 
victimization they suffered as a child by the defendant, they are often able to express in words what a young victim in 
the case on trial cannot.  As an adult, the prior victim can articulate how ashamed or confused she felt as a result of 
the abuse, whereas a seven-year-old victim may not be able to put those feelings into words. Not only does the prior 
victim’s testimony provide evidence of a defendant’s pattern and propensity to commit sexual offenses, but the prior 
victim is also able to validate the child victim’s behavior for the jury.

Prosecutors and other allied professionals understand that victims respond to assaults in different ways; there is 
no “right way” or “wrong way” for a child victim to respond to sexual abuse.  It is imperative to underscore this fact 
throughout the entire trial: from jury selection, opening statement, witnesses, and closing argument.

10. Believe Unless and Until Evidence Proves Otherwise
Child sexual abuse cases, like each sexual assault case, must be prosecuted with a victim-centered, offender-focused 
approach. The circumstances of these crimes and prevalence of myths surrounding child sexual abuse often combine 
to cause jurors, judges, and, at times, members of the criminal justice system to search for reasons to doubt, rather 
than reasons to believe, reports of sexual abuse. It is important, however, to recognize that although an initial disclo-
sure may seem implausible, “truth is stranger than fiction”38 and prosecutors should appreciate how difficult it is for 
a child sexual assault victim to come forward. Give the victim the benefit of the doubt and conduct a thorough investi-
gation. Believe the victim, unless and until the investigation shows otherwise.

Conclusion
A prosecutor’s responsibility is to achieve justice.39 Achieving justice in a child sexual abuse case where the perpetra-
tor is a family member requires a coordinated multi-disciplinary approach, an understanding of the unique dynam-
ics present in these cases, and the ability to explain them to a juror so that they can properly evaluate the evidence 
in a case. The strategies outlined above will help prosecutors and other allied professionals build a foundation from 
which justice can be achieved.
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