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No VictiM? DoON'T GIVE UP
Creative Strategies in Prosecuting Human Trafficking Cases Using Forfeiture
by Wrongdoing and Other Evidence-Based Techniques
JENNIFER GENTILE LONG, ]D AND TERESA GARVEY, |D!

The challenges presented in the course of investigating
and prosecuting human trafficking cases can be daunting.
Among the most common and difficult of these obstacles
is the inability or unwillingness of victims to participate in
the process. This reluctance may be based upon a variety
of factors, including the victims’ fear, shame, distrust of law
enforcement, and a real — or perceived — lack of alterna-
tives to trafficking as a way of life. Sometimes the unwilling-
ness of victims to participate arises from their relationships
with their traffickers, who may exploit love and intimate
relationships to recruit their victims. The undercurrents in
such cases involve many of the same dynamics prevalent in
dating, intimate partner, or sexual violence as well as child
abuse. Also present, however, is the traffickers’ significant
financial interest in the victims,? as well as the traffickers’
increased exposure to state and federal criminal charges
if detected. Accordingly, trafficking victims face enormous

pressure not to engage the criminal justice system and seri-
ous negative consequences if they do choose to seek help.?

These challenges are significant but not insurmountable.
Prosecutors and allied professionals can employ strategies
to enhance the willingness of victims to participate in the
prosecution of their traffickers and to enhance the success
of the trafficking prosecution even without their participa-
tion. When victims do not participate, however, preparing
and litigating forfeiture by wrongdoing motions is critical
to the successful prosecution of these cases. Several key in-
vestigative and prosecution strategies are discussed below.

COLLABORATE WITH ADVOCATES AND AGENCIES
A coordinated, multi-disciplinary response will help to iden-

tify and appropriately respond to victims of trafficking and
co-occurring crimes, and is critical to reducing the negative
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consequences faced by trafficking victims. Collaboration,
communication, and cross-training are essential because
these crimes often involve complex legal issues and require
sophisticated investigative tactics. Multi-disciplinary teams
(MDTs) should include broad and diverse representation
from law enforcement, prosecution, advocacy, medical, so-
cial services, and other agencies and systems with which
sexually exploited women may have contact. The most ef-
fective approach to investigation and prosecution of human
trafficking — both forced-labor and sex trafficking cases
— will incorporate elements and philosophies of tradition-
al domestic violence and sexual violence coordinated re-
sponses,* which are based on victim-centered, offender-fo-
cused principles. Prosecutors and allied professionals with
expertise in child abuse, sexual violence, and intimate part-
ner violence, those with expertise in other relevant crimi-
nal investigations (such as organized crime, narcotics, and
gangs), as well as those focused on civil legal and advocacy
needs, must coordinate their efforts to effectively work with
trafficking victims. In addition to promoting better identi-
fication of victims and perpetrators, collaboration among
these allied professionals improves the ability to prevent
and detect intimidation, and to provide other services to
victims, thereby making it easier for victims to cooperate
throughout the investigation and prosecution. For example,
victim service providers can offer victims support through
psychological, sexual or other relevant trauma counseling,
financial assistance, professional or vocational skill build-
ing, life skills training, housing, health care and other ser-
vices which provide critical support to the victims’ ability
to participate in the criminal justice system. Unfortunately,
support, services, and other resources such as safe housing
are in short supply, a condition often attributable to the fail-
ure of communities to recognize human trafficking within
their own borders or to prioritize provision of services to
trafficking victims. Even communities committed to the de-
velopment and delivery of necessary support services to
human trafficking victims, however, confront the challenge
of limited and decreasing financial resources. Collaboration
allows communities to maximize their resources.

The exchange of information and intelligence among allied
professionals also leads to improved collection and docu-
mentation of corroborating evidence, which will enhance
victim credibility and may be particularly critical where the
victim is not available to participate at trial.

RECOGNIZE, DOCUMENT AND RESPOND TO
INTIMIDATION AND WITNESS TAMPERING

Opportunities for victim/witness intimidation and other
forms of witness tampering exist in almost every criminal
case. This behavior is pervasive and difficult to detect in hu-
man trafficking cases, particularly those in which the perpe-
trator and victim are intimate partners.® A defendant’s mo-
tive to dissuade the victim from cooperating is heightened
by his financial interest in the victim as a commodity. The
increasing involvement of gangs in human trafficking® adds
another dimension to the intimidation. Traditional methods
of combatting intimidation include vigorous prosecution,
courtroom security enhancements, increased monitoring
of offenders, and witness relocation. In human trafficking
cases, additional strategies can effectively reduce oppor-
tunities for intimidation and improve detection of, and re-
sponse to, intimidation, thereby making victims safer and
more likely to participate. The first step is to educate vic-
tims and witnesses, as well as allied criminal justice profes-
sionals, about common intimidation tactics. At the outset
of an investigation, law enforcement and advocates should
have separate, detailed conversations with victims about
safety and intimidation. Victims must know how to recog-
nize various methods of intimidation and be encouraged to
report any suspected behavior immediately to authorities.
In addition, victims, witnesses, and law enforcement should
be taught to thoroughly document any intimidation. Addi-
tional surveillance or law-enforcement monitoring of traf-
fickers’ communications can also yield otherwise-undiscov-
ered evidence and witnesses.” AEquitas’s special initiative,
“Improving the Justice System Response to Witness Intimi-
dation,” has identified additional strategies to improve the
ability of the community and the justice system to keep vic-
tims safe while holding offenders accountable.?

CoNDUCT THOROUGH AND THOUGHTFUL
INVESTIGATIONS

As in most cases involving intimate partner violence, sexual
violence, stalking, or child abuse, the victim in a human traf-
ficking case plays a critical role in providing evidence of the
crime. As in those crimes, too, the dynamics of the relation-
ship between the victim and the perpetrator often create
significant barriers to the victim’s participation in the crim-
inal justice process. Even in cases where victims participate,
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corroboration — although not a legal requirement — is of-
ten a practical necessity in view of the prevalent myths con-
cerning these crimes, the victims, and the perpetrators, as
well as the need to convince fact finders of the defendant’s
guilt beyond a reasonable doubt.

Investigations must be meticulous, conducted by well-
trained officers who recognize common indicators of hu-
man trafficking, are thoroughly familiar with the applicable
law, and are able to properly document and preserve im-
portant — yet commonly overlooked — evidence support-
ing the essential elements of the relevant statutes. Typical
tactics include identifying, carefully documenting, and pho-
tographing physical evidence of human trafficking; inter-
viewing witnesses who saw or heard something; conduct-
ing surveillance; discovering and tracing relevant financial
evidence; conducting pretext phone calls (where appropri-
ate); monitoring the defendant’s phone calls from jail; read-
ing any written communications to the victim; and work-
ing with medical and other experts to interpret and explain
injury, lack of injury, common dynamics, and other impor-
tant evidence. Investigators should also explore perpetra-
tors’ use of victims’ Social Security numbers to fraudulently
obtain credit and welfare services like food stamps or So-
cial Security disability benefits. Quick credit histories can
uncover this exploitation and prevent damage to victims’
credit histories. Investigators should always attempt to in-
terview the defendant; even if no admissions are elicited,
such statements may corroborate portions of the victim’s
statement or other evidence, or may lead to additional evi-
dence.

These thorough investigations often reveal additional wit-
nesses and other evidence that corroborate details of the
crime. This additional evidence may be necessary to prove
that the defendant utilized the required elements — force,
fraud, or coercion — to traffic the victim(s).” Fortunately,
the strategies outlined above do not require excessive law
enforcement resources, sophisticated technology, or sig-
nificant overtime. By training officers and prosecutors to
work together, to share information, to recognize common
indicators, and to understand common dynamics, they can
fearlessly pursue human traffickers and other perpetrators
within the bounds of ethics but without fear of losing the
case for lack of a testifying victim.

Corroboration can greatly strengthen the prosecution of any
case, but is particularly crucial when the victim is unwill-
ing or unable to participate in the prosecution. Evidence-
based prosecution strategies, designed to enable prosecu-
tion to proceed without a victim’s participation, prioritize
the documentation of information critical to overcoming
hearsay or confrontation objections to the absent victim’s
out-of-court statements.!® By employing the principles of
evidence-based prosecution, prosecutors will be able to
counter the challenges posed by gaps in the evidence, as
well as legal challenges arising from the victim’s lack of par-
ticipation. Much of this corroborating evidence will also be
relevant to admission of a victim’s out-of-court statements
by establishing that the defendant forfeited his right to con-
frontation. Documentation, therefore, is critical so prosecu-
tors can anticipate — and prepare for — motions to admit
evidence under forfeiture by wrongdoing, discussed below.

LITIGATE FORFEITURE BY WRONGDOING
MOTIONS

The Sixth Amendment provides defendants with the right to
confront witnesses against them; however, the right is not
absolute. In cases where the defendant intimidates a victim
or witness or otherwise prevents his/her participation in a
trial, the defendant may be found to have forfeited his right
to confront that witness at trial. In these instances, prosecu-
tors may introduce the absent witness’s prior out-of-court
statements under the doctrine of forfeiture by wrongdoing.
These statements, coupled with the corroborating evidence
described above, can provide prosecutors with evidence
sufficient to prosecute human trafficking cases even when
the victim is unable or unwilling to participate.

The doctrine of forfeiture by wrongdoing can allow the ad-
mission of a victim’s statements obtained early in the inves-
tigation if she is later unavailable to testify at trial, provided
that the defendant wrongfully procured her unavailability.
The wrongdoing may consist of direct or explicit forms of
intimidation, such as murder, assault, threats, and other ag-
gressive behavior. Sometimes, however, the wrongdoing is
indirect or subtle. Authorities should not overlook declara-
tions of love, or promises to marry or to change, as possible
wrongdoing when such behavior is intended as an induce-
ment for the victim not to testify. It is crucial that law en-
forcement and prosecutors not only ask victims about these
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acts — which do not at first blush appear to be overt mis-
conduct — but also explain their significance at the earliest
opportunity so victims will recognize these subtle attempts
at manipulation and report them immediately. Prompt re-
porting of an immediate threat or inducement can increase
victim safety and allow authorities to document evidence of
intimidation or manipulation that will be crucial to present
at trial.

In the majority of states, the standard of proof for the estab-
lishment of forfeiture by wrongdoing is a preponderance of
the evidence; the standard is clear and convincing evidence
in only three states.!’ In addition, at preliminary forfeiture
hearings, hearsay (including the statement(s) sought to
be admitted) is admissible. Moreover, at the time that the
wrongful act is committed, there need not be a pending case
for the forfeiture doctrine to apply. Where there is evidence
that a victim or witness is not participating in the prosecu-
tion of a trafficker because of the defendant’s conduct to
prevent the witness from testifying, a forfeiture motion can
permit the introduction of a wealth of hearsay evidence that
would otherwise be barred. Such evidence may permit suc-
cessful prosecution in spite of the unavailability of the wit-
ness for trial.

Preponderance of the evidence, requiring a showing that it
is more likely than not that the evidence presented is true, is
significantly lower than the standard required for proof of a
defendant’s guilt at trial. Nevertheless, prosecutors should
not treat the burden lightly and should, to the extent possi-
ble, support the reliability of the evidence they introduce to
establish the defendant’s wrongdoing. They should err on
the side of introducing as much corroborating and support-
ing evidence as possible; this will strengthen not only the
forfeiture by wrongdoing motion, but also the subsequent
record, in the event of an appeal.

Just as in a trial, the introduction of corroborating evidence
at a forfeiture hearing will enhance the reliability and cred-
ibility of each separate piece of evidence. This practice will
not only protect the record of the hearing on appeal but will
also help tilt the balance in favor of introducing the witness’s
hearsay statements if the defense objects that the evidence
is too prejudicial, under the Fed. R. Evid. 403 balancing test,
to be introduced at trial.'?

AL

Rule 804(b)(6) of the Federal Rules of Evidence codifies for-
feiture by wrongdoing as an exception to the rule against
hearsay. Several states have adopted some version of Fed.
R. Evid. 804(b)(6), while many other states have adopted
the doctrine on the basis of equitable forfeiture principles.’®
In Fed. R. Evid. 804(b)(6) jurisdictions, once forfeiture has
been established, the declarant’s statements are admissible,
subject to Rule 403 constraints. In equitable jurisdictions,
however, even if forfeiture is established, the declarant’s
statements may still have to satisfy a codified exception to
the rule against hearsay.

INTRODUCE CIRCUMSTANTIAL EVIDENCE OF
DEFENDANT’'S WRONGDOING IN YOUR CASE-IN-
CHIEF

After overcoming the hurdle of a missing victim or witness
through the successful litigation of a forfeiture by wrong-
doing motion, the prosecution may still face challenges
created by the absence of the victim or witness at trial. For
example, fact finders may decide that the statements of vic-
tims or witnesses who do not testify at trial are not believ-
able. They may conclude that the victim’s or witness’s unex-
plained absence from trial means that the crimes charged
are not serious or never happened. They may even specu-
late that victims or witnesses who do not participate in the
trial are themselves guilty of criminal activity. Because of
these mistaken beliefs, the prosecutor may want to intro-
duce the evidence of the defendant’s wrongdoing at trial
to explain the victim’s or witness’s absence from the trial.
In these instances, prosecutors should consider preparing
and litigating motions to introduce evidence of the defen-
dant’s wrongdoing. This evidence is relevant to explain why
the victim/witness is not present at the trial and testifying;
however, it is also highly relevant to issues such as defen-
dant’s intent, motive, consciousness of guilt.*

Admitting other “bad acts” under Fed. R. Evid. 404(b)

Where practical, prosecutors should take care to file a pre-
trial motion to introduce the defendant’s other bad acts re-
sulting in forfeiture. The motion should carefully articulate
that the evidence is being introduced for a proper purpose,
is relevant to that offered purpose, and is not substantially
outweighed by the danger of unfair prejudice.’® In other
instances, prosecutors can orally argue admissibility in re-
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sponse to a defense objection but the principles remain the
same.

While evidence of a defendant’s other “bad acts” or crimi-
nal activity is not admissible to show actions in conformity
with that behavior, competent evidence can be admissible
to show motive, identity, intent, absence of mistake or ac-
cident, planning, common plan or scheme. Significantly,
it is not necessary that the other acts evidence be derived
from conduct for which the defendant was charged or con-
victed."”

Prosecutors must also sufficiently argue that the proba-
tive value of the other acts evidence is not substantially
outweighed by the danger of unfair prejudice to the defen-
dant. Conventional wisdom recognizes that most evidence
presented by the prosecution is inherently prejudicial and
that the more relevant and probative evidence is, the more
prejudicial. Fed. R. Evid. 403, however, only guards against
unfairly prejudicial evidence. While admission of other acts
evidence is reviewed for abuse of discretion, it is crucial for
prosecutors to ensure that motions, oral arguments, and
the court’s reasoning for its ruling be put on on the record.'®

Introducing other acts to show consciousness of guilt

Prosecutors who articulate a valid purpose, other than to
prove a defendant’s bad character, can introduce other un-
charged acts to establish a defendant’s consciousness of
guilt. Evidence of conduct by the defendant, or by another
at defendant’s behest, to prevent a witness from testifying
allows the jury to draw the inference that defendant knows
— and implicitly admits — his guilt because an innocent
person would not engage in such conduct. Acts that dem-
onstrate consciousness of guilt may include flight, resisting
arrest, threats or intimidation to a victim or witness, hav-
ing a victim or witness killed, attempts to bribe or other-
wise influence a witness’s testimony, tampering with physi-
cal evidence, giving contradictory or demonstrably false
statements about what happened, offering to pay a victim’s
medical bills or restitution, apologies or rationalizations to
the victim or others, or suicide attempts. Many of these acts
are the same acts that prevent victims and witnesses from
participating in the prosecution, and may already be the ba-
sis for a forfeiture by wrongdoing motion. The standard of
proof for admissibility is the same for any other kind of cir-

cumstantial evidence. Prosecutors must first establish that
the evidence is relevant under Fed. R. Evid. 401% and that
it overcomes the counterweights of Fed. R. Evid. 403, as dis-
cussed in the previous section.?

Prosecutors must remember not to overlook other potential
challenges to their evidence. As in any criminal case, pros-
ecutors should make sure any documents or phone conver-
sations, emails, or other pieces of evidence are properly au-
thenticated, and that any other out-of-court statements fall
within an exception or an exclusion to the hearsay rule.
Finally, prosecutors should draft for the court appropriate
cautionary or limiting instructions whenever evidence is
admissible only for a limited purpose. These limiting in-
structions should be given at the time the evidence is admit-
ted, and again at the time of the final jury charge. They will
substantially reduce the risk of any unfair prejudice, and
thereby reduce the risk of reversal on appeal based upon
the possibility that the jury considered the evidence for any
improper purpose. Such an instruction should be carefully
crafted to avoid impinging in any way on the jury’s ultimate
responsibility to resolve issues of credibility.?

For Rule 404(b) evidence, the prosecutor should request
a restrictive limiting instruction that directs the jury to
consider the evidence only as proof of intent, absence of
mistake, knowledge, or other permitted purpose, and not
as evidence of the defendant’s bad character. To the extent
the evidence is admitted on the issue of consciousness of
guilt, the instruction should be drafted like a standard flight
instruction. Typically, such an instruction tells the jury to
decide whether the conduct occurred and, if so, to decide
whether the conduct indicates a consciousness of guilt or
whether it has an innocent explanation.

INTRODUCE EXPERT TESTIMONY TO EXPLAIN
VICTIM BEHAVIOR

Human trafficking prosecutions — like prosecutions involv-
ing other forms of violence against women — often involve
dynamics and victim behaviors that may seem counterin-
tuitive to lay people or to allied professionals unfamiliar
with these crimes, and may be misunderstood as reflecting
negatively on the victim’s credibility. Prosecutors who work
with experts to prepare and prosecute their cases can bet-
ter identify relevant evidence and more readily explain the
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context in which the violence against the victim occurred.
Expert testimony can be critical in helping prosecutors ex-
plain dynamics and victim behavior to the jury so that ju-
rors will understand the common control tactics of pimps
and traffickers, and will not misinterpret a victim’s lack of
participation as evidence of a victim’s dishonesty or lack of
credibility.?

CONCLUSION

The criminal justice system is a critical resource for victims
of sexual assault, intimate partner violence, stalking, and
human trafficking. Not only are “[IJocal police and prosecu-
tors ... the gatekeepers to the criminal justice system,”?? but
they must collaborate with all criminal justice professionals
to make the system work well for victims and others who
seek justice in the courts. When the system is ineffective
or indifferent to victims, the victims remain vulnerable, of-
fenders are not held accountable, communities become less
safe, and justice is not achieved.

Prosecutors have a duty to lead, and their important role
in educating allied professionals and the public about these
crimes cannot be overstated. In Berger v. United States, the
United States Supreme Court said that a prosecutor’s re-
sponsibility is to achieve justice, and that it is the prosecu-
tor’s “duty to use every legitimate means to bring about a
just [conviction].”?* When seeking justice — both in exercis-
ing their discretion in individual cases and in implementing
improvements to the criminal justice system — prosecutors
must remember that legislatures are mandated to enact
broad criminal laws, while the enforcement of those laws by
police and prosecutors define the difference between “law-
on-the-books and law-in-action.”?® Ultimately, prosecutors,
as the criminal justice leaders in their respective jurisdic-
tions, are responsible for ensuring that the system operates
in an informed, fair, victim-centered, and offender-focused
manner. Prosecutors must work with allied professionals to
enhance the ability of every victim to meaningfully partici-
pate in the prosecution of the perpetrator. The aggressive
prosecution of human trafficking crimes, using appropri-
ate strategies that weaken the incentive for traffickers to
intimidate their victims and swiftly punish attempts to do
so, while maximizing practical support for victims during
and after their engagement with the criminal justice sys-
tem, will help to maximize victim safety while minimizing
the opportunities for traffickers to escape justice.
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