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INTRODUCTION

The goals of the criminal justice system in a domestic violence case are to seek justice, protect the victim and
the community, hold the offender accountable for his crimes, prevent and deter future crime, and rehabilitate
the abuser. Criminal no contact orders are an effective tool to help protect victims of domestic violence
during the pendency of criminal prosecution.* Such no contact orders are designed to prevent individuals
who have been arrested for domestic violence from contacting the victim and they are commonly used
as restrictions placed on defendants prior to the final case disposition.® No contact orders are intended to
protect the victim, her® family (where applicable) and the community. They are also imposed to prevent the
offender from committing additional crimes while the domestic violence case is pending. Such an order
only exists while the criminal case is open and can also be extended during the post-conviction sentence of
incarceration, probation or parole. If the domestic abuse charges are dismissed, or if the batterer is acquitted,
any concomitant no contact order ends. Violations of such no contact orders, or conditions of release, can be
prosecuted as contempt or as additional crimes. Commonly, judges impose no contact orders at a defendant’s
initial appearance or arraignment, much like release conditions, although some jurisdictions may require the
prosecutor to ask the court to issue a no contact order.” Additionally, such orders can be modified by a judge
upon motion of the prosecutor or the batterer’s attorney, or upon decision of the court.

Unlike their civil counterpart, however, criminal no contact orders generally are not victim-initiated; rather,
the order is imposed sua sponte by the court or upon request of the prosecution. Such orders are increasingly
viewed by both prosecution and courts as an appropriate response to criminal domestic violence.® The
filing of criminal charges and issues of criminal no contact orders (NCOs) alone, however, do not keep
victims safe.” In fact, one study showed that 51% of defendants charged with domestic violence felonies
were rearrested before their criminal cases were concluded!® These challenges require that prosecutors and
judges consider various factors, in addition to the wishes of a particular victim, when determining whether
to impose or maintain a criminal no contact order or release condition.

No contact provisions, whether in specific and separate orders or as conditions of release, are valid protective
tools based on the fact that the defendant has been arrested for a crime against the victim, a crime which
has at least threatened or caused her some bodily harm. Unfortunately, such no contact provisions may not
always increase a particular victim’s safety. Significantly, research has shown that, in some cases, a victim’s
separation from an abuser actually increases the risk of lethality.!! The decision by the prosecutor or the
court to restrict contact between a batterer and his victim does not always achieve the system’s goal of victim
protection and safety.

Prosecutors and judges face even greater challenges, however, when they must decide whether to issue
or maintain no contact provisions over the objection of a particular victim. Unlike civil protection order
proceedings, the victim in a prosecution for domestic violence is not a party to the criminal case. Although
the prosecutor advocates for the safety of the victim and community, the prosecutor does not legally represent
the victim. The prosecutor represents the government against the abuser because a violation of the criminal
code — even one that occurs in private or within a family — is an offense against the peace and dignity of the
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jurisdiction in which it occurs. The prosecutor’s role as attorney for the community, and not the victim, can
give rise to conflicts when the prosecutor’s decisions about how to proceed with the case conflict with the
victim’s wishes.!?

Some victims leave, but then return; some victims do not want to end contact with the defendant but
simply want the violence to end.* Some victims object to no contact orders because of negative collateral
consequences the order may bring her.!* Other victims object to no contact orders out of fear of the defendant
or due to actual threats and intimidation by the defendant.”* In some cases, victims have determined that no
contact provisions may actually increase the violence to dangerous and deadly levels.'®

Participants in the criminal justice system must understand the competing factors that make these decisions
so important. Although the victim is not a party and the prosecutor does not represent her, her wishes must
be considered — along with other factors — when deciding to impose or maintain a criminal no contact order.
In order to maximize victim safety and offender accountability, while minimizing the potential collateral
consequences to a victim, prosecutors and judges must develop and implement a process to gather timely
and accurate information about risk and lethality, a particular victim’s wishes and motivations, and possible
negative consequences in order to best determine when to impose or maintain a no contact order in the face of a
victim’s opposition.

VICTIM SAFETY

Victim safety is the ultimate factor behind the decision to issue a no contact order in a criminal domestic
violence case. As mentioned earlier, however, victim safety is not always enhanced by the imposition of a
no contact order.'” Prosecutors and judges must recognize that “[w]omen are most at risk of violence after
ending, or while trying to end, an abusive relationship.”'® In many situations, the imposition of criminal
charges and no contact orders is viewed by batterers as a step towards that separation. While criminal
charges are pending, batterers often attempt to prevent their victims from leaving the relationship, retaliate
for her efforts to separate or force her to return to the relationship.!” According to one study, offenders who
were subject to no contact orders were more likely to commit further abuse than offenders whose no contact
orders or conditions of release permitted some contact with the victim? Because of the prevalence and
real likelihood of “separation assault,”?' a victim’s decision to maintain contact with her batterer may be a
calculated strategy of resistance and survival.?? Thus, a victim’s request to terminate or modify a no contact
order, often viewed by the criminal justice system as a symptom of weakness or psychological impairment,
may actually be a rational assessment of her danger.”

Accurately assessing a victim’s safety in any given domestic violence case is complicated by several issues.
Many victims face an increased risk of violence simply by revealing to prosecutors and judges the nature and
extent of the abuse and their fear.?* Additionally, while domestic violence victims are very accurate reporters
of risk and lethality indicators, they often underestimate their partner’s actual level of danger.”® Often,
prosecutors and judges are asked to make decisions about the status of a no contact order with incomplete or
even inaccurate information, in the midst of crowded and rushed courtrooms and dockets.
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Recognizing that a docket of domestic violence cases takes longer to complete than other types of cases,
judges should still strive to create conditions that encourage meaningful discussions between prosecutors
and victims in the courthouse. Ideally, this would include allowing sufficient time and a private place for
prosecutors to meet with victims and establish the rapport needed to obtain valuable safety information.
Victims should also be permitted to involve family, friends and community-based advocates in these
discussions as a means of additional support and assistance to provide full information about collateral
consequences associated with the criminal charge or no contact order.

Legal interventions on behalf of domestic violence victims are most successful when they are integrated with
each other (civil and criminal), as well as with non-legal, community resources.?® For this reason, it is vital
that prosecutors and courts participate in an ongoing collaboration with advocacy groups, police, probation
and social service agencies in fashioning a coordinated community response to domestic violence.”” The
arrest of a batterer brings a victim into the criminal justice system, but in a coordinated community response,
it also brings her into a realm of other services and assistance. An effective interagency approach recognizes
that “a domestic violence crime is rarely fully resolved with the first intervention,”?® and that victims need
various kinds of assistance from different agencies at different times.

Judges and prosecutors should understand that the resolution of the case before them is not necessarily going
to end the abuse in the victim’s relationship with the defendant. This is especially so if the victim decides to
not cooperate with the prosecution and there is insufficient evidence to proceed without her direct testimony.
In such a case, even though the charges are ultimately withdrawn or dismissed, the nature of the victim’s
interaction with each practitioner in the criminal justice system will impact her future willingness to seek
such protections.

IDENTIFYING VICTIM MOTIVATIONS

For a substantial number of women who find themselves in abusive relationships, the ideal outcome is the
elimination of the violence while maintaining the relationship. A victim such as this may wish to modify
a no contact order to permit some contact between her and the batterer, or she may wish to have the no
contact rescinded entirely. On the other hand, many victims ask prosecutors and judges to lift or modify no
contact orders due to fear, because they have been threatened or intimated by their abusers. In this situation,
granting an abuser greater access to the victim could place her in greater danger. It is important, therefore,
that prosecutors and judges obtain accurate information to determine a victim’s motivations in seeking the
termination or modification of a no contact order.
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The victim’s perception of her risk of further abuse is one of the most important predictors of future violence.?
The most significant step that prosecutors and judges can take to improve victim safety is to ensure that
victims have access to confidential advocates with whom they can work to identify the risks of their current
situation and to develop safety plans to complement any court orders.’® Ideally, such advocates are present
in courtrooms and available for consultation with victims, and to facilitate disclosure and respect any rules
or statutes regarding confidentiality, there should be private space in which advocates and victims can meet.’!

In order to gather information about a victim’s situation and concerns, it is vital that prosecutors make all
efforts to meet with victims, preferably while their abusers are still in custody. Practitioners must recognize
that victims are often attempting to cope with the numerous ways in which the battering affects and threatens
their lives, not only the threat of physical violence.* An examination of the collateral consequences to
the victim of the criminal prosecution and imposition of the no contact order should take into account the
victim’s financial and child care needs specifically. It is also vital to know whether the victim lost other forms
of support, such as help from the defendant’s family, after his arrest.

RECOGNIZING VICTIM INTIMIDATION

Intimidation of victims is a crime designed to procure their silence and thwart the efforts of the criminal
justice system.* A three-state study of domestic violence prosecutions in five jurisdictions found that fear of
retaliation by the abuser was the most common barrier to victim participation with prosecution.’* Batterers
often know that the right to confrontation requires the victim to testify in court, and that the failure of a victim
to appear in court can result in dismissal of the charges, or other outcomes in his favor.?® This intimidation
can take many forms, including direct contact by the perpetrator, telephone calls or emails, or contact through
other people. Undetected, such tactics re-victimize the abused and reward the batterer with impunity from
the justice system.*® Recognition of such intimidation tactics can be especially crucial when a victim seeks
to terminate or modify a no contact order, and represent a valuable opportunity for prosecutors to explore
with victims whether such is happening.

An abuser may pressure the victim to seek termination of the no contact order, perhaps to test her loyalty to
him, as well as to make it easier to gain access to the victim. Prosecutors must ask about intimidation tactics
when obtaining a victim’s input regarding the no contact order and the charges. It might be appropriate to
ask if she has been threatened and if the batterer has contacted her directly or through a third party. But in
addition to asking victims about such intimidation, prosecutors should actively look for evidence of such.
With prison call logs, prosecutors can determine whether the abuser has called the victim while in custody,
and if recordings of those calls are available, police or prosecutors should review the calls for possible
evidence of intimidation. Prison visitor logs will show if the victim has visited the defendant in jail, thereby
providing an opportunity for face-to-face intimidation.
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ASSESSING RISK AND LETHALITY

According to the FBI, approximately one-third of female murder victims are killed by an intimate partner.*’
Prosecutors and judges, therefore, struggle to determine which victims are at the most risk for lethal
violence. Such assessment is an important aspect of safety planning with a victim. While there are many
lethality assessment tools available®, it is important that practitioners use the tools to foster a conversation
with the victim, rather than as a checklist or a collection of discrete data.’® Most assessments consider
prior victimization, a batterer’s drug and alcohol problems, a batterer’s obsessive-possessive behavior and
excessive jealousy, a batterer’s threats to kill the victim or children, a batterer’s possession of, access to,
familiarity with and degree of fascination with guns, a batterer’s use of violence in settings outside the
home, any stalking behavior, a batterer’s suicidal ideations, plans, threats and past attempts, the status of the
relationship (separated or separating, estranged), or whether the victim is in the process of fleeing. Engaging
a victim in a discussion of these risks and dangers improves the information available to prosecutors and
judges, not just by learning the simple facts that certain events or behaviors took place, but by filling in the
larger context and pattern in which this particular incident occurred. When reviewing the victim’s responses,
however, it is critical to remember that, while victims are accurate reporters of risk factors for lethality, they
consistently underestimate their own risk for future assaults.*’

EXPLORING MODIFIED NO CONTACT ORDERS

Although many victims will request termination of the no contact order, it is very useful for prosecutors and
judges to explore the possibility of various modifications, rather than termination, especially when serious
safety concerns are evident. Partial no contact orders, or orders which allow limited contact, may provide
an important tool to allow prosecutors to respond to a victim’s various concerns about the consequences of
the order in her life, while still providing some measure of protection.* Partial no contact orders do offer
some benefits for victims: contact can be limited to public areas; specific behaviors can be prohibited, such
as assault, stalking, threats; provisions can mirror custody orders (if there are children involved) to facilitate
visitation and other matters. Of course, with interaction, even defined and limited interaction, comes risk.
Physical proximity presents opportunities for physical violence, while batterers may exploit other allowed
means of contact for purposes of intimidation, coercion and psychological mistreatment.*> Of practical
concern, such partial no contact orders are more complicated to enforce; violations are more difficult to
investigate and prove.* An order which accounts for the specific challenges in a victim’s life may help
victims view the criminal justice system as a safe and effective response, thus making a victim more willing
to participate in the prosecution of the charges.*
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CONCLUSION

The decision to obtain or maintain a no contact order in the prosecution of a domestic violence case can
have a significant impact on the victim’s safety, life and family. Prosecutors and judges often must balance
the need to protect the victim and the community and hold the offender accountable against the particular
wishes of the victim. There is no universal approach to this issue; rather prosecutors and judges must seek
to make thoughtful, fair and beneficial decisions for all of the parties involved. “Applying a single treatment
to [all domestic violence cases] inhibits meaningful intervention for victims and perpetrators.”® Every case
is different, and prosecutors and judges must obtain as much relevant information as possible in order to
achieve justice, protect victims and hold offenders accountable. Engaging in such a practice will encourage
victim participation in the court process, prevent and deter future crimes, and help to rehabilitate abusers who
enter the criminal justice system.

This article was originally published by the Battered Women’s Justice Project (2010), www.BWJP.org.

Reprinted by AEquitas: The Prosecutors’ Resource on Violence Against Women, a project of the Pennsylvania
Coalition Against Rape (2010).

This project was supported by Grant No. 2009-TA-AX-K024 awarded by the U.S. Department of Justice, Office on
Violence Against Women. The opinions findings, conclusions, and recommendations expressed in this publication
are those of the author(s) and do not necessarily reflect the views of the U.S. Department of Justice, Office on
Violence Against Women.
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1. Victim safety is paramount.

2. Consider each request to modify or terminate a no contact order individually. Analyze the request
using all available information and make each decision based upon a totality of the circumstances.
Make every effort to speak with the victim — in person or by phone if necessary — while the defendant
is still in custody following his arrest.

o Determine whether the victim’s request is based on fear of defendant.

o [s there information that indicates or suggests the defendant is engaging in ongoing
intimidation, coercion’ or violence towards the victim?® Sources for such informa-
tion may include:

= Police reports of the current offense;

= Additional information obtained from officers/investigators;

= 911 calls and Computer Aided Dispatch (C.A.D.) reports;

= Jail calls;

= Past police reports involving the same defendant;

=  Prior arrests and convictions of the same defendant;

= Input from victim or victim advocate if the victim has given the advocate
permission;*

= Petitions for civil protection orders and any supporting documents;

= Prior pre-sentence investigation reports; and

= Any probation status and/or compliance.

o Encourage the victim to meet with a community-based advocate prior to modifying or
terminating the no contact order as a means of linking the victim with appropriate assistance
and helping her assess the level of risk she may be facing.

o Consider input from the victim or, if the victim has given the advocate permission, the
advocate to assist in determining: circumstances of the case; context and severity of the
offense; and bail/pretrial release conditions most likely to ensure the safety of the victim,
witnesses, their families and the public.

e  Use all available sources of background information (as listed earlier) to
understand the severity of the offense and danger that defendant poses to the
victim.’

e Do not require the advocate to provide testimony or information to the court about
the victim or the case.®
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3. In some circumstances, terminating or modifying the no contact order may not be advisable, despite
a victim’s objections. The following factors’ indicate a case/defendant that poses an increased risk
to the safety of the victim, suggesting that the no contact order should remain in place.

o Severity of Offense Alleged

e Nature of violence/injury to victim

= Strangulation

=  Burning

=  Permanent physical damage
= Head injuries

= Weapons involved

e Nature of threats?

= Threats of future injury or death (the more specific the threat, the greater
the risk)

= Threats to use a weapon

= Threats of child abduction or denial of visitation rights

= Threats made openly and in presence of others

e Child abuse

= Child injured during the incident
= Children witness offense
= QOther violence or threats made in the presence of children

e Evidence of escalating violence

= Use of weapon

= Sexual abuse

= Animal abuse

=  Property damage or threats of future property damage

= Stalking

= Hostage-taking

= Recency of any such conduct

= Victim’s increased vulnerability due to age, disability, pregnancy
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o Severity of Defendant’s Other Conduct

e  Prior criminal history

e History of violence in prior relationships

e  Other pending charges

e Previous DV charges dismissed

e Previous DV contacts with police or prosecutor’s office
e Other evidence of violence or threats to victim or others

o Defendant’s Proclivity to Respect Court Rules

e Record of violation of court orders
e Record of failure to follow pretrial release or probation rules
e Previous participation in batterer treatment program

o Other Background Factors of Defendant

e Evidence of suicide threats

e Evidence of depression

e Evidence of paranoid thinking

e History of mental health or emotional problems
e Substance abuse

e Availability of weapons

o Situational Factors

e Imminent break-up, separation or divorce initiated by victim
e Imminent change in child custody

e Imminent change in victim’s residence

e Imminent change in victim’s employment

e Defendant’s loss of employment

4. Guidelines for Modifications

o Consider adjusting the duration of the no contact order to provide for victim safety while
reducing collateral burdens on the victim.

o A short no contact order (10 - 30 days) may enable a victim to file for a civil
protection order if she wishes, to locate alternative housing, and to make decisions
about the charges and no contact order without influence from the defendant.
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o If a victim requests contact, consider the request, keeping in mind that, in some cases, a
prolonged no contact order may result in hardship for the victim.®

e  Obtain specific information about the victim and implications of the no contact
order on the victim and her family."’

e FEvaluate the case in context while considering the totality of circumstances,
including victim opposition, economic impact, offender intimidation, victim fear,
and danger posed by defendant.”

e Besensitive to victim s reliance on defendant for child care, transportation or income
and collaborate closely with advocates/agencies to fill gaps created by restrictions
on contact with defendant in order to provide victim with necessary resources and
assistance.

o Consider options that allow contact under limited conditions in cases where risk factors
indicate minimal risk, the victim has requested contact and there is no evidence of coercion
or intimidation.'> At an absolute minimum, an order should preclude defendants from
abusing, harassing, intimidating, retaliating against/tampering with or committing any other
crimes or acts against any victim or witness in a criminal domestic violence case.'

e  Contact should be limited and monitored; communication could be limited to
email, letters or phone calls (subject to recording if possible) or to public places.
o Topics of communication could be limited, e.g., discussions about children.

e Prohibit assaultive, harassing, threatening and stalking behaviors and
communication.

e  Prohibit firearms possession.
e  Request random drug testing when abuse is indicated.
e  Request compliance with batterer treatment and/or alcohol treatment programs.

o Allow contact but exclude defendant from victim's residence.

o Victim presence in court. Any modification of the no contact order should only be considered
when a victim in present in court and requests modification. However, as any statements
made in open court may be designed to protect or mollify the defendant, the best information
about the victim’s wishes and needs will be obtained by victim/witness staff or the prosecutor
and presented to the court.

o Amendments in writing. All changes to existing no contact orders should be done in writing

in clear, simple language to ensure certainty, fairness and predictability for all parties. All
parties should receive a copy of any modifications to court orders.
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No Contact Order Enforcement

o Defendants should not be eligible for bond/bail until personally advised by court of any
conditions to be imposed, which may include a criminal no contact order. Defendants must
acknowledge an understanding of any conditions imposed.

o Take prompt action upon report of any violation

e Seek commitment of defendant to jail pending any hearing.
e Argue for imposition of greater restrictions on any release.

e Seek revocation of any bail/bond posted.

o Appear at all criminal proceedings to address any violations of the no contact order and to
argue for imposition of greater sanctions in all cases involving new threats or acts of abuse.'

e Revoke any pretrial release or probation.

o File any new criminal charges appropriate.

This article was originally published by the Battered Women’s Justice Project (2010), www.BWJP.org.

Reprinted by AEquitas: The Prosecutors’ Resource on Violence Against Women, a project of the Pennsylvania
Coalition Against Rape (2010).

This project was supported by Grant No. 2009-TA-AX-K024 awarded by the U.S. Department of Justice, Office on
Violence Against Women. The opinions findings, conclusions, and recommendations expressed in this publication
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Violence Against Women.
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